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A Curriculum for Lenders, Business Development 
Organizations, and TA Providers
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Hot Trends in Estate and 
Wealth Planning
Joseph B. Darby III, Host and Moderator

Tuesday, May 24, 2022
4:00 pm – 6:00 pm
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Welcome!
PROGRAM SCHEDULE:

CPE Credits Available

4:00 pm – 5:40 pm: Seminar
5:40 pm – 6:00 pm: Q&A
6:00 pm – 8:00 pm  Reception at Boston College Club (next 
door at 100 Federal Street, 36th Floor)
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Topics to be addressed include:
• Latest estate planning developments, including cases, rulings and 

new legislation and regulations– it is complicated! 

• Trying to feel secure about the SECURE ACT

• Income tax planning is the new estate planning – things you need to 
know about partnership tax, basis step-up and 754 elections

(continued)
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Topics (continued)
• How to fix an estate planning error – technical (and ethical) 

issues and strategies

• The changing landscape of trust law – and why everyone is 
creating trusts outside Massachusetts

• Latest trends in IRS audits and litigation of estate and 
gift planning

• And, MUCH, much more…
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Jay Darby

• His goal is to help clients enjoy their lives by reducing taxes, avoiding 
(or resolving) problems with taxing authorities and passing personal 
wealth to the appropriate next destination. 

• Although Jay has structured very complex transactions in the business 
arena, he is well aware that people rather than businesses ultimately pay 
taxes. Therefore, his primary goal is to minimize the tax costs and 
maximize the after-tax return for his individual clients.

Joseph (Jay) B. Darby III, Esq., has more than 30 years’ 
experience representing individuals and businesses in tax, 
estate planning, and related business matters.
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Judith A. Saxe
J.D., AEP®, CAP®, Managing Director, 
Director of Research and Education for 
Wealth Strategies, and Senior Wealth 
Strategist at CIBC Private Wealth 
Management US

Panel of Experts

Jere Doyle
Attorney and Estate Planning 
Strategist and Senior Vice President 
at BNY Mellon

Brittany Besler
Tax Consulting Attorney 
at AAFCPAs

Holly Harben Swan
J.D., Executive Director of Eaton 
Vance Distributors, Inc.,
part of Morgan Stanley Investment 
Management (MSIM)
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Joseph “Jay” B. Darby III
is the author of Practical Guide to 
Mergers, Acquisitions and Business Sales, 
now in its Third Edition. Take advantage of 
this special offer to friends and colleagues 
of a 25% discount.

APPLY CODE: JC25



9
9

Judith A. Saxe
Judith A. Saxe is the director of research and education for wealth 
strategies and a senior wealth strategist at CIBC Private Wealth. In this 
role, she leads firm-wide educational initiatives related to the work of the 
Wealth Strategies Group, including estate, gift, philanthropic, business 
succession, fiduciary and legacy planning. She also works collaboratively 
with clients and their advisors to create integrated estate plans and guide 
client families with evolving a healthy wealth culture and developing the 
rising generation, all as part of CIBC Private Wealth Management’s 
integrated wealth management process. 

(continued)
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Jere Doyle
• Jere Doyle is an estate planning strategist for BNY Mellon Wealth 

Management and a senior vice president of BNY Mellon. He has been with the 
firm since 1981. Jere provides wealthy individuals and families throughout the 
country with integrated wealth management advice on how to hold, manage 
and transfer their wealth in a tax efficient manner.

• Jere is admitted to practice law in the Commonwealth of Massachusetts and 
before the United States District Court, United States Court of Appeals (First 
Circuit) and the United States Tax Court. He formerly served as a member of 
the Massachusetts Joint Bar Committee on Judicial Appointments. Jere is a 
lecturer in law in the Graduate Tax Program at Boston University School of 
Law.

(continued)
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Holly Harben Swan
Holly Harben Swan is an Executive Director of the Eaton Vance Advisor 
Institute.  In her role Holly is responsible for collaborating with advisors on tax, 
estate planning and charitable giving strategies as they serve ultra-high-net-
worth clients.  Prior to this role Holly was the National Family Office Consulting 
Director for Bank of America Private Bank.  Holly earned her B.A. in Economics 
from Rollins College and her J.D. from Boston College Law School.

(continued)
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Brittany Besler
Brittany Besler is a Tax Attorney with AAFCPAs. She provides tax planning, 
research, and compliance solutions for corporations, partnerships, nonprofits, 
individuals, estates & trusts.

Brittany has expertise providing tax credit transaction consulting and leads the 
firm’s tax controversy practice.

Brittany is admitted to practice law in the Commonwealth of Massachusetts, the 
District of Columbia, the State of Vermont, the State of Wisconsin, and before 
the United States District Court. She is also a Certified Public Accountant.
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Top Ten Themes for 2022
1)Despite all the hype in 2021, not much has changed in 2022!

2)Biden’s 2023 Budget Proposals: Still pushing for major changes, but 

prospects seem dim at the moment. 

3)The courts and the IRS have been busy this past year.

4)Secure Act: The proposed regulations provide some clarity, surprises and 

confusion.

5)Partnership tax and federal income tax planning generally are becoming an 

essential area of expertise for estate planners.
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Top Ten Themes for 2022
6) Where you live and where your trust is administered matters – A LOT!

7) Estate planning can be a humbling experience – so understand how to fix 

mistakes and how to modify or decant irrevocable trusts.

8) Married couples move – and often bring complicated community property 

issues with them.

9) Volatility in interest rates is unnerving – but may present opportunities.

10)Beware of increasing audit risk and litigation risk in the estate planning field.
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2022 Inflation Adjustments
• Basic exclusion amount - $12,060,000

• Annual exclusion - $16,000

• Annual exclusion for gifts to a non-U.S. citizen spouse - $164,000

• Aggregate decrease in value of qualified real property resulting from 
special use valuation under §2032A - $1,230,000

• Dollar amount used to determine the “2 percent portion” for purposes 
of calculating interest under §6601(j) of the estate tax extended under 
§6166 - $1,640,000
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Biden Proposals – The Scary Halloween Stories Continue
• Increase the Top Marginal Income Tax Rate for High Income Taxpayers (date of enactment)

Ø39.6% for taxable income over $400,000 (single) or $450,000 (joint), and indexed 
thereafter

• Tax Rate on Qualified Dividends and Long-Term Capital Gains (date of enactment)
ØTax qualified dividends at ordinary income tax rates for taxpayers with income over $1M, 

but only to the extent the taxpayer’s income exceeds $1M, indexed after 2023. 

• Transfer of Appreciated Property (2023)
ØCurrent law, carryover basis for gifts and basis step-up for transfers at death
ØProposal to treat transfers of appreciated property by gift or on death as realization 

events. The capital gains tax at death would be deductible against the estate tax
ØAssets in trust or partnership would be marked to market every 90 years beginning 1/1/40. 
ØNo discount would be allowed and transfers to or from a trust other than a revocable trust 

or partnership would also be a recognition events
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Biden Proposals – The Scary Halloween Stories Continue
ØTransfers to US spouse would not be a realization event but would receive a carryover 

basis
ØTransfers to charity would not be taxable but if to a split interest trust would be taxable 

except to the extent given to charity
Ø$5M per person exclusion on property transferred by gift or at death, indexed for 

inflation, with portability between spouses allowed
ØTax on certain family owned and operated businesses would be deferred until the 

interest is sold or the business ceases to be a family owned and operated
ØTax on appreciated assets other than liquid assets could be paid over 15 years
ØChange effective for gifts after 12/31/22 for persons ding after this date and for property 

owned by trusts and partnerships on 1/1/23
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Biden Proposals – The Scary Halloween Stories Continue
• Minimum Tax on Wealthiest Taxpayers (effective 2023)

Ø 20% on total income, including capital gains for taxpayers with wealth over $100M, with ability to pay in 
9-year equal installments for the first year and for later years in five equal installments

• GRATs: (date of enactment)
Ø Minimum 10-year term and 25% remainder and no decreasing annuity payments and no tax-free 

exchanges of any assets

• Grantor Trusts (date of enactment)
Ø If a grantor trust is created that is not revocable, then sales between grantor and the trust would be 

taxable.
Ø Payment of the income tax by the grantor would be a gift

• Consistent Valuation of Promissory Notes (date of introduction of legislation)

• Administration of Trusts and Estates: increase in special use valuation deduction to $11.7M and trusts 
would need to repot their value if over $300K or gross income over $10K
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Biden Proposals – The Scary Halloween Stories Continue
• Limit ability to use GST exemption 

• Tax carried interests as ordinary income

• Repeal Section 1031  exchanges but allow $500K per taxpayer deferral of gain
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Biden Waves the White Flag
These are earlier proposals that the Biden Administration is no longer pushing (for the moment):

• No increase in estate and gift tax rates

• No reduction is the estate and gift tax exclusion and the GST exemption

• No inclusion of sales to grantor trusts in the grantor’s estate

• Limit the use of the gift tax annual exclusion and Crummey withdrawal powers

• No repeal of the $10K limitation for the SALT deduction

• No repeal of the 199A deduction with respect to qualified business income

• No repeal of NUA treatment under the Code
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2021-2022 IRS Priority Guidance Plan – Issued 9/9/21
Estate planning issues omitted from the 2021-2022 Priority Guidance Plan

• The basis of grantor trust assets under §1014 (deleted from the 2021-2022 
plan).

• The valuation of promissory notes (deleted during the Trump administration).

• The gift tax effect of defined value clauses (deleted during the Trump 
administration).
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2021-2022 IRS Priority Guidance Plan – Issued 9/9/21
Estate planning issues omitted from the 2021-2022 Priority Guidance Plan

• “Material participation” by trusts and estates for purposes of the 3.8% surtax on 
net investment income under §1411 (deleted during the Trump administration).

• Family-owned trust companies as fiduciaries (deleted during the Obama 
administration).

• Trust decanting (deleted during the Obama administration).
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Recent Developments

– Rev. Rul. 2021-45 – Inflation Adjustments
– 2021-2022 Priority Guidance Plan
– Biden 2023 Budget Proposals
– Revision of Publication 590-B
– Estate of Evans v. Department of Revenue – State Taxation of Out-of-State 

QTIP
– CCA 202118008 – Commutation of QTIP
– Grossman v. Commissioner – Marital Deduction and Second Marriage
– PLR 202133005 – Early Division of GST Trust
– T.D. 9818 – Final regulations on Income Tax Deduction for Estates and 

Trusts
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Recent Developments (continued)

– T.D. 9957 – Fee for Estate Tax Closing Letter
– Warne v. Commissioner – Estate Tax Charitable Deduction 

Mismatch
– TOT Property Holding LLC v. Commissioner – Conservation 

Easement Savings Clause
– PLR 202108001 – Modification of GST Trust
– PLR 202118003 – Annuity Held by Trust Taxed as Annuity
– Morrissette v. Commissioner – Intergenerational Split Dollar 

Life Insurance
– Estate of Levine – Intergenerational Split Dollar Life Insurance
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Recent Developments (continued)

– Connelly v. United States - Valuation of Family Business
– Estate of Jackson – Valuation of Intellectual Property
– Nelson v. Commissioner – Failed Defined Value Clause
– Smaldino v. Commissioner – Indirect Gift Through Spouse
– Wellin v. Farace – Lack of Disclosure of Tax Consequences to Client
– Dickinson v. Commissioner – Charitable Gift to Donor Advised Fund (DAF)
– Fairbairn v. Fidelity Investment Charitable Gift Fund – Charitable Gift to 

DAF
– Pinkert v. Schwab Charitable – Charitable Gift to DAF
– Fumo v. Commissioner – Intermediate Sanctions
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Recent Developments (continued)

– Rev. Proc. 2021-40 – IRS Won’t Rule on Self-Dealing 
Workaround

– Steuer v. Franchise Tax Board – California Fiduciary Income Tax
– CCA 202152018 – Gift Tax Valuation Must Consider Pending 

Merger
– PLR 202152006 – Cautionary Tale of Modification or 

Reformation of A Trust
– Notice 2022-6 – Change in Interest Rate for Substantially Equal 

Period Payments
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Estate of Warne v. Comm’r, T.C. Memo 2021-17 (February 18, 2021)

• Family Trust held majority interest in five LLCs that owned interest in real estate leases and 
holding companies. Royal Gardens LLC was owned 100% by the Family Trust.

• In 2012 Miriam gave interest in one of the LLCs to her two sons and her granddaughters but 
did not file a gift tax return. Gift tax returns were subsequently filed with the estate tax return 
and the value of the gifts received a slight discount.

• At death, her estate tax return reported a charitable deduction for 100% of the value of Royal 
Gardens, which passed 25% to charity and 75% to a family foundation pursuant to the terms 
of the Family Trust. The undiscounted value of Royal Gardens LLC was $25,600,000.
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Estate of Warne v. Comm’r, T.C. Memo 2021-17 (February 18, 2021)

• The Tax Court disagreed and valued the interests separately, applying discounts to which the 
parties stipulated – 27% for the 25% interest and a 4% discount for the 75% interest. 
Although 100% of the value of the Royal Gardens LLC was included in the taxable estate, 
only discounted value of the 25% and 75% interest qualified for the estate tax charitable 
deduction.  This resulted in a reduction of $2.5 million in the estate tax charitable deduction.

• 75% of LLC to family foundation, 25% of LLC to church.

• Tax Court holds that the values of the LLC units passing at death to two separate charities 
must be discounted, even though together they constitute 100% of the LLC interests
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Grossman v. Commissioner, T.C. Memo. 2021-065 (May 27, 2021)
• Issue: was decedent’s second marriage valid for purposes of the marital deduction?

• After a New York court declared the decedent’s Mexican divorce invalid, the decedent 
obtained a religious divorce under rabbinical law.

• Decedent then married his second wife in Israel under Jewish law.

• IRS issued a Notice of Deficiency of $35,497,032 including accuracy related penalty of 
$7,099,406.

• Under New York law, a marriage is valid if it is valid in the place where it was celebrated, 
wasn’t contrary to public policy and didn’t violate any New York statute.
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Grossman v. Commissioner, T.C. Memo. 2021-065 (May 27, 2021)
• Under New York law, a marriage is valid if it is valid in the place where it was celebrated, 

wasn’t contrary to public policy and didn’t violate any New York statute.

• Under IRS revenue rulings, as long as the marriage is valid in the place of celebration, the 
marriage is valid, regardless of the state where the parties live.

• The court applied New York law and held that the second marriage was valid because it was 
recognized in Israel, wasn’t contrary to public policy and didn’t violate any New York statute.

• Therefore, the second wife qualified as a surviving spouse eligible for the marital deduction.
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Estate of Michael (yes, THAT Michael) Jackson, T.C. Memo 2021-48

• At the time of his death in 2009, Michael Jackson had three categories of intellectual 
property which required valuation on his estate tax return. Those three categories of 
intellectual property were:
Ø His Image and likeness (right of publicity)
Ø His interest in Bankruptcy Trust holding 50% interest in Sony/ATV (owned the 

copyrights to the Beatles catalog)
Ø His interest in Bankruptcy Trust holding Mijac Music (owned compositions from 

other artists including Michael Jackson).

• The estate valued the entire estate at $7.2 million. The IRS’s notice of deficiency 
valued the estate at $1.125 billion. The IRS assessed an additional estate tax of $500 
million and $200 million in penalties.
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Estate of Michael (yes, THAT Michael) Jackson, T.C. Memo 2021-48

• The estate used four valuation experts:
Ø Two for his image and likeness;
Ø One for his interest in New Horizon Trust II (bankruptcy trust) holding 50% interest in 

Sony/ATV; and 
Ø One for his interest in New Horizon Trust III (bankruptcy trust) holding Mijac Music.

• The IRS used one valuation expert for the valuation of:
Ø His image and likeness;
Ø His interest in New Horizon Trust II (bankruptcy trust) holding 50% interest in 

Sony/ATV; and
Ø His interest in New Horizon Trust III (bankruptcy trust) holding Mijac Music.
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Estate of Michael (yes, THAT Michael) Jackson, T.C. Memo 2021-48

• Image and likeness
ØValue reported on the estate tax return: $2,105

Ø IRS Deficiency Notice: $434,264,000

ØValuation by estate’s expert: $3,078,000

– Valuation by IRS’ expert: $161,307,045
ØThe Tax Court rejected this valuation as mere “fantasy”

– Final value determined by Tax Court: $4,153,912



34
34

Estate of Michael (yes, THAT Michael) Jackson, T.C. Memo 2021-48

• Interest in New Horizon Trust II (bankruptcy trust) holding 50% interest in Sony/ATV

• New Horizon Trust II was heavily indebted 
ØValue reported on the estate tax return: $0

Ø IRS Deficiency Notice: $469,005,086

ØValuation by estate’s expert: $0

ØValuation by IRS’ expert (after considering debt): $206,295,934

ØFinal value determined by Tax Court: $0 (Tax Court value of $213 million less $301 
million in debt for a net value of negative $88 million).
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Estate of Michael (yes, THAT Michael) Jackson, T.C. Memo 2021-48

• Interest in New Horizon Trust III (bankruptcy trust) holding Mijac Music
ØValue reported on the estate tax return: $2,207,351

ØIRS Deficiency Notice: $60,685,944

ØValuation by estate’s expert: $2,267,316

ØValuation by IRS’ expert: $114,263,615

ØFinal value determined by Tax Court: $107,313,561
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Estate of Michael (yes, THAT Michael) Jackson, T.C. Memo 2021-48

• Bottom line: The Tax Court valued the assets in question at approximately $111.5 which was 
significantly more than the estate’s $5.3 million valuation but much less than the IRS’ value of $482 
million.

• The Tax Court denied the $200 million in undervaluation penalties because the estate had taken the 
necessary steps to value the assets and relied on legitimate experts to determine the correct value of 
the assets.

• Consideration of post-death events in valuing assets – court said IRS’ expert “foreseeability can’t be 
subject to hindsight.” In other words, the ultimate success in monetizing Jackson’s estate wasn’t 
realistically foreseeable at his death.

• Tax-affecting denied – estate’s theory: C corporation would buy the estate’s assets and would have to 
pay corporate level income tax on the assumed income the experts used in valuing the assets.
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Nelson v. Commissioner, T.C. Memo. 2020-81, June 10, 2020

• The case litigated three (3) key issues:
Ø Was there a valid defined value clause

Ø Multi-tier discount

Ø Valuation discount
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Nelson v. Commissioner, T.C. Memo. 2020-81, June 10, 2020
• Failed defined value clause.

• On 12/31/2008, Mrs. Nelson makes gift  of limited partnership interest having value of $2,096,000 as 
determined by a qualified appraiser within 90 days after the gift.

• On 1/2/2009, Mrs. Nelson sold a limited partnership interest having a fair market value of $20,000,000 
“as determined by a qualified appraisal within 180 days of the sale.”

• Should have said the values were “as finally determined for federal estate and gift tax purposes.”

• IRS increased the value on audit and the difference between the value as determined by the IRS and 
by the qualified appraiser within the 90/180 day period was an additional gift.

• Case appealed to the 5th Circuit – slim to no chance of success
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Nelson v. Commissioner, T.C. Memo. 2020-81, June 10, 2020
• Multi-Tier Discounts

• In 1990 a holding company was formed to hold 6 operating businesses, a related service company and 
a real estate holding company.

• Taxpayer transferred her 27% interest in the holding company to a limited partnership in 2008 and three 
months later transferred some limited partnership interests, by gift and sale, to a newly-formed 
irrevocable trust.

• Discounts were taken for both the holding company stock owned by the partnership and the interests in 
the partnership itself – a multi-tiered discount. The IRS did not question the discounts.

• Takeaway: Even though the partnership was created recently, the holding company was created long 
ago and it held operating businesses and it appeared that the formation of the holding company served 
a legitimate non-tax purpose. This was not a situation where the taxpayer created an integrated layer of 
entities in a short period of time for estate tax purposes. 
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Nelson v. Commissioner, No. 20-61068 (5th Cir. 2021)
• Unanimously affirmed the Tax Court decision in favor of the IRS on an attempted defined value gift and 

a defined value sale
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Smaldino v. Commissioner, T. C. Memo 2021-127 (11/10/2021)
Individual Made Indirect Gift of LLC Interests Through Wife
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Smaldino v. Commissioner, T. C. Memo 2021-127 (11/10/2021)
• Mrs. Smaldino was Mr. Smaldino’s second wife. He had six children by a prior marriage and 

ten grandchildren.

• Mr. and Mrs. Smaldino wanted to keep their estates separate.

• Mr. Smaldino set up the LLC to be able to pass his real estate portfolio to his children.

• He funded the LLC with ten rental properties.

• He wanted to limit the transfer of his interest in the real estate LLC to 49% to avoid a re-
assessment of the real estate (California).

• Both spouses filed gift tax returns but neither elected to split the gift.
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Smaldino v. Commissioner, T. C. Memo 2021-127 (11/10/2021)
• Mrs. Smaldino testified she made “a commitment, promise” to transfer LLC units to the 

Dynasty Trust.

• Gift to Mrs. Smaldino was not reported on Mr. Smaldino’s gift tax return – although gifts to 
spouses are not required to be reported on a gift tax return but it would be a good idea so as 
to document the gift.

• Mr. Smaldino was a CPA and Mrs. Smaldino had a master’s degree in economics.

• Their real estate portfolio was worth $80 million.

• Mr. Smaldino as manager of the LLC could have given written consent to add Mrs. Smaldino
as a member of the LLC – but didn’t.
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Smaldino v. Commissioner, T. C. Memo 2021-127 (11/10/2021)
• LLC operating agreement identified the Dynasty Trust as the sole member.

• Transfer documents noted an effective date of 4/14/2013 but the appraisal report valued the 
LLC as of 8/22/2013 – 4 months after the alleged transfer of LLC interests leading the court 
to believe that the transfer documents were actually signed after the supposed gift of the LLC 
interests to Mrs. Smaldino and the dynasty trust. Thus, Mrs. Smaldino could never have 
exercised ownership rights over the LLC interests.

• Mrs. Smaldino never signed the LLC operating agreement, never received a distribution from 
the LLC, was not listed as an owner on the LLC income tax return and acknowledged she 
had no intent of retaining the LLC interests.

• LLC tax return K-1 listed Mr. Smaldino as 51% partner and the Dynasty Trust as a 49% 
partner for the whole year. Mrs. Smaldino not listed as a partner for any part of the tax year.
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Smaldino v. Commissioner, T. C. Memo 2021-127 (11/10/2021)
• Could have let more time pass between gift from Mr. Smaldino to Mrs. Smaldino.

• Could have had different amount of LLC interests pass from Mr. Smaldino to Mrs. Smaldino
and then from Mrs. Smaldino to the Dynasty Trust.

• Could have amended the operating agreement showing Mrs. Smaldino as the owner of the 
LLC interest.

• Even though not required, could have listed the gift to Mrs. Smaldino on Mr. Smaldino’s gift 
tax return.

• Bottom line: substance of the transaction is more important than the form.
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Wellin v. Farace, 20-1120 (4th Cir. November 22, 2021)
• Case not barred by statute of limitations under a “when did the plaintiff know or should have 

known” standard of alleged malpractice.

• Involved sale of a partnership interest to an intentionally defective grantor trust.

• Friendship Partners, LP funded with $90 million of Berkshire Hathaway Class A stock.

• Mr. Wellin owned 98.9% of Friendship Partners. A separate LLC controlled by the Wellin
children owned 1.1% of Friendship Partners.

• The attorney advised Mr. Wellin to sell his limited partnership units to an IDGT, which Mr. 
Wellin eventually did after being diagnosed with cancer.

• In 2009, Wellin exchanged his 98.9% partnership units in exchange for a promissory note in 
the face amount of $50 million
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Wellin v. Farace, 20-1120 (4th Cir. November 22, 2021)
• Mrs. Wellin was second wife. The 3 children were from Mr. Wellin’s prior marriage.

• In late 2013, the Wellin children sold the shares held by Friendship Partners for $157 million, 
triggering an income tax liability for Mr. Wellin.

• Mr. Wellin died in 2014.

• Negligence claim filed against attorney claiming Mr. Wellin wasn’t informed of the risks and 
income and gift tax consequences of the sale to the IDGT.
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Dickinson v. Commissioner, T.C. Memo 2020-128
• Taxpayer’s privately held company (of which he was the CFO) allowed him to donate shares 

of the company to the Fidelity Investments Charitable Gift Fund.

• The gifts were approved by the company as an exception to a buy-sell agreement to which 
the taxpayer was a party.

• The company knew before the gift occurred that Fidelity would immediately tender the shares 
back to the company (as was Fidelity’s policy) for cash, which, in fact, happened.

• IRS attempted to re-characterize the transaction as a taxable redemption by the taxpayer 
followed by cash contribution to the Fidelity Charitable Gift Fund.
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Dickinson v. Commissioner, T.C. Memo 2020-128
• Held: the taxpayer parted with dominion and control of the stock before the redemption.

• The court declined to follow the bright-line test of Rev. Rul. 78-197 that says income is recognized only 
if the donee is legally bound, or can be compelled by the corporation, to surrender the shares for 
redemption as the Tax Court has not adopted that test. Instead, the court said the assignment of 
income doctrine applies only if the redemption was (1) practically certain to occur (2) whether or not the 
gift was made.

• The court found that the taxpayer gave the property away absolutely and parted with title to the stock 
before the redemption. Also, the taxpayer signed a letter of understanding with Fidelity that the 
transferred stock was “exclusively owned and controlled by Fidelity” and that Fidelity maintained “full 
discretion over all conditions of a subsequent sale of the stock” and “is not under any obligation to 
redeem, sell or otherwise transfer the stock.” Fidelity sent the taxpayer a letter confirming the same.

• Question: What if the taxpayer had a say in whether the company redeemed the stock?
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Dickinson v. Commissioner, T.C. Memo 2020-128
• Held: the taxpayer parted with dominion and control of the stock before the redemption.

• The court declined to follow the bright-line test of Rev. Rul. 78-197 that says income is 
recognized only if the donee is legally bound, or can be compelled by the corporation, to 
surrender the shares for redemption as the Tax Court has not adopted that test. Instead, the 
court said the assignment of income doctrine applies only if the redemption was (1) 
practically certain to occur (2) whether or not the gift was made.

• The court found that the taxpayer gave the property away absolutely and parted with title to 
the stock before the redemption. Also, the taxpayer signed a letter of understanding with 
Fidelity that the transferred stock was “exclusively owned and controlled by Fidelity” and that 
Fidelity maintained “full discretion over all conditions of a subsequent sale of the stock” and 
“is not under any obligation to redeem, sell or otherwise transfer the stock.” Fidelity sent the 
taxpayer a letter confirming the same.
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Secure Act: Challenges and Opportunities

• SECURE Act Changes – 2020 – Age 72, 10-year distribution for individuals and trust, except 
five types of special beneficiaries. Seemed simple!

• Proposed Regulations issued February 23, 2022, create new complexity and planning 
challenges as well as one SHOCKER in Natalie’s own words

• Two key questions:

Ø First question: Did beneficiary die before or after his or her Required Minimum Distribution date (RMD).

Ø Second Question: What type of individual beneficiary is it:  non-designated beneficiary (“NDB”), a Plain Old 
Designated Beneficiary (“PODB”) or Eligible Designated Beneficiary (“EDB”)

• What about Trusts: Conduit, Accumulation and the tier testing system, newly defined and 
clarified
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Secure Act: Challenges and Opportunities
• Abridged summary of Natalie Choate’s 1.5- hour presentation at Heckerling. Materials and charts are 

excellent.
• The SECURE Act raised the age to commence required minimum distributions to age 72, but it also changed the 

rules so that retirement assets left to a beneficiary, other than an estate, must now be distributed out by the end of 
the 10th year after a person’s death, with very few exceptions that still allow for a life expectancy payout. 

Ø While many may not have liked this change, as Natalie said, at least the rules seemed simple. We thought the 
rule only required assets to be taken out by the end of the 10th year,  but that there was no requirement of a 
specific required minimum distribution in any year until the 10th year. 

• Then, On February 23, 2022, The Treasury issued a Notice of Proposed Rulemaking regarding required 
distributions from IRAs and certain other retirement plans. It can be found at 
https://www.federalregister.gov/documents/2022/-2/24/200-02522/required-minimum distributions. 

Ø The regulations are 275 pages long and deal with required minimum distributions (RMDs) from defined 
contribution plans primarily relating to the SECURE act, which was enacted in December of 2019.

Ø The proposed regulations have made it clear that it is far from so simple as we all thought.
Ø They are not final and they may change.

https://www.federalregister.gov/documents/2022/-2/24/200-02522/required-minimum
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Secure Act: Challenges and Opportunities

• First question: Did the decedent die before or after his Required Beginning Date (RBD) for 
Required Minimum Distributions (RMDs): The SECURE act changed the date for determining 
the RBD to 72. (House proposal that was passed and not discussed at the conference would 
change this to age 75).

ØFor Traditional IRA’s - the RBD begins in the year a person reaches age 72, but it can be 
delayed until April 1st of the year the person turns 72.  

ØFor Roth IRA’s - No RMD and thus no RBD.  
ØFor 401(k)’s - Under 5% owner (most common) = 72 per above OR actual date of 

retirement – whichever is later.
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Secure Act: Challenges and Opportunities

• Second Question: What type of beneficiary is it? 
Ø Natalie pointed out in her words, “The IRS had its work cut out for it, to come up with 

minimum distribution rules for seven categories of beneficiaries (plain old designated 
beneficiary PODB; non-designated beneficiaries; and five types of eligible designated 
beneficiaries with four different RMD patterns, with, for each type, differences between 
participant death before vs. after the required beginning date, and then layer on different 
combinations of multiple beneficiaries (through trusts or otherwise). The Proposed 
Regulations’ approach to this difficult problem is to lay out, for each 
beneficiary/participant death combination rules for annual distributions and a separate 
overriding rule about when the final distribution must occur” (page 9 of Natalie’s outline). 
Natalie refers to this as the “annual distributions track” and the outer limit year.
q Example of a Roth IRA to a Plain Old Designated Beneficiary PODB, the annual 

distribution track is zero and the outer limit is 10 years.
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Secure Act: Challenges and Opportunities
• Non-Designated Beneficiary (“NDB”)

Ø What is an NDB?  Largest class of beneficiaries, often resulting simply from lack of a 
completed beneficiary designation form.  The estate is often the beneficiary by default.  

Ø If death of decedent is before their RBD – 5-year rules applies.   
q 5-year rule - All benefits must be distributed by the end of the year that includes the 

5th anniversary of the DOD.
Ø If death is after the decedent’s RBD – “Ghost life expectancy rule” applies

q Ghost life expectancy – NDB takes over the life expectancy of the decedent.  
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Secure Act: Challenges and Opportunities
• Designated Beneficiary – (Natalie termed  Plain Old Designated Beneficiary (“PODB”): Here the Regulations 

increased complexity she says, “with a vengeance” and contained a “SHOCKER.” (page 14 of Natalie’s 
outline)
Ø What is a PODB?  A beneficiary designated by the account owner in a beneficiary designation form.
Ø If death occurs prior to the individual’s RBD – 10-year rule applies.  The account must be distributed in 

full by the end of the 10th year.
Ø If death occurs after the RBD, the 10-year rule also applies here but under the Proposed Regulations, 

the PODB must take out RMDs each year based on his or her life expectancy, and fully withdraw the 
account by year 10.  She explained that this makes sense when you consider that the 10-year rule in the 
SECURE act must also be read together with the provision in the Code that requires distributions be 
made at least as rapidly as under the method of distributions being used as of the date of death (S. 
401(a)(9)(B) of the Code. 

Ø She raised the issue of someone who died in 2020, under the Secure Act, and left the retirement 
account to a PODB. Assuming the decedent died in a year when they were already taking an RMD, then 
the POBD would under the regulations have been required to take an RMD in 2021. What if they didn’t 
take it? She stated the choices are the IRS withdraws this rule and give up, waives it for 2021, forgives it 
for 2021 and requires a catch-up distribution or the worst case, imposes a tax penalty. She doesn’t think 
this choice would make sense especially since the IRS’s own publication for 2020 published in 2021 was 
wrong in three places and the new 590B released in 2022 was still wrong.  
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Secure Act: Challenges and Opportunities

• Eligible Designated Beneficiary (EDB) Five Types
ØWhat is an Eligible Designated Beneficiary (“EDB”)?  A designated beneficiary who is 

also one of the following:
q A surviving spouse

‒ Roll over to own IRA and take at age 72, using uniform lifetime table.
‒ Hold in trust, get lifetime payout. Postpone start until decedent would have 

turned age 72 (70 and 1/2 if spouse died before Secure). Life expectancy can be 
recalculated annually, which other EDB’s don’t get.
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Secure Act: Challenges and Opportunities
q A minor child: note the Proposed Regulations now define when a child reaches majority to be age 

21 (newly defined in the proposed regulations).
‒ Payout for minor would be annual distributions over the minor’s life expectancy, but when the minor 

reaches age 21, he or she ceases to be an EDB, then the 10-year rule applies and by age 31, 100% 
must come out. The Proposed Regulations make it clear that you must continue the life expectancy 
payout for those 10 years, you can’t just flip and say you can delay taking out just in the 10th year. 

‒ Planning Tip: The Proposed Regulations provide that a beneficiary of an accumulation trust is 
disregarded if he or she receives benefits only if another beneficiary dies prior to age 31.
o Ex. Accumulation Trust for the benefit of spouse and child but payable to the child at age 31. If 

child dies before age 31, the trust passes to an older sister who is not an EDB, or even to charity. 
That sister and charity can be disregarded. Trust can use life expectancy payout for the child, as 
not disqualified because there is another beneficiary counted who is a PODB or a NDB and not an 
EDB. 

o This strategy can be used to leave funds in an accumulation trust for any under age 31 
beneficiaries, even if not EDB, at least you have the 10-year rule and it’s not a conduit trust or a 
five- year distribution. 

q A Disabled or chronically ill individual
‒ Disabled: Must meet definition of “disabled” (three paths) depending on if older or younger than 18 or if 

qualified for Social Security disability benefits. 
‒ Chronically ill: Must meet criteria under section 7702(B)(c)(2) and satisfy documentation requirements. 
‒ Special rules for Applicable Multi-Beneficiary Trusts (AMBTs), see page 48-50 of Natalie’s materials.
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Secure Act: Challenges and Opportunities
qAn individual not more than 10 years younger than the deceased plan owner: Note the proposed 

regulations define this category of EDB based on the actual dates of the parties’ birth not the year 
of birth.  Note too that a beneficiary older than the decedent is considered a EDB not a DB. 

‒ If death occurs prior to RBD –under the Proposed Regulations, there is a new rule, the EDB 
can choose the 10-year rule instead of the life expectancy payout. 

‒ If death occurs after the RBD,  the EDB cannot make this choice and while the EDB can base 
the RMDS on the greater of the EDB’s life expectancy or the decedent’s “ghost” life 
expectancy, the Proposed Regulations have a “shorter of” rule that requires full distribution by 
the final year of the beneficiary's life expectancy. 
o Natalie refers to this as the “longer of and shorter of” rules. In her outline on page 68, she 

describes this provision as winning “the first annual award for Nastiest Most Mean-
Spirited Proposed Regulation of the Year. It “attacks” only elderly surviving spouses, 
disabled or chronically ill and other individual beneficiaries who by definition are older 
than age 73 and therefore have at most a 15-year payout to look forward to      (though a 
surviving spouses’ life expectancy payout could stretch to age 120, due to recalculation). 
Is it really necessary to force the 85-year-old sibling of the deceased 80-year-old 
employee to withdraw the entire balance within 8 years rather than 11 years.”  (page 67 of 
Natalie’s outline).
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Secure Act: Challenges and Opportunities
• Trusts

ØNatalie’s Good News under Proposed Regs if passed: Code states that a trust must meet 4 
requirements in the Code, valid under state law, irrevocable when the person dies, copy submitted 
to plan ADM or IRA provider by 12/31 on year after death and beneficiaries must be identifiable. 

q Old Rule: You had to identify the oldest possible beneficiary that could ever possibly benefit.
q New Rule: Simple testing system - “three tier” system

‒ First-tier: Any beneficiary who could receive amounts in trust that are not delayed until the 
death of someone else.

‒ Second-tier: Beneficiaries that could receive after the death of a first-tier beneficiary.
‒ Third Tier: Someone or charity that can only receive something if a second-tier 

beneficiary dies.
o Ex 1: Income to spouse, then outright to children. I die, spouse is alive and have one 

child living, but if children are not living then money goes to charity. Normally this would 
flunk. This is a third-tier phase and mere potential successors are not counted. 

o Ex 2: Income to spouse until death or remarriage then trust shifts to nieces and 
nephews, so are they first or second-tier as this is not per se hinged on death.

o Ex. 3: Spray trust for spouse and children and after spouse dies it passes to children, 
and if no children, charity. Spouse and children are first-tier and then charity would be 
second-tier and countable.
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Secure Act: Challenges and Opportunities
‒ She cautions that despite these rules, “perpetual or multi-generation trusts 

are not going to fit well with these regulations. If the trust is designed so 
the money never “goes into someone’s pocket” it may not be possible to 
test the trust under the tier system” (page 35 of her outline).

ØCaution: If there are multiple trusts created under a single trust, the designation should 
clearly reference the separate trusts specifically so that beneficiaries can be separated 
for purposes of determining PODB and EDBs.
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Secure Act: Challenges and Opportunities
• Trust Continued

ØConduit Trust-First time defined –Tier 1 counts and Tiers 2 and 3 don’t matter. Important 
as you could leave the rest to charity, and it doesn’t matter. 
q All distributions will on receipt of trustee be paid to or for the benefit of specified 

beneficiaries. The proposed regs make it clear that you can now have more than one 
beneficiary of a conduit trust, this is new.

‒ Trust for multiple children: If there is a minor child and other PODBs, the oldest 
minor child’s life can be used, and distributions would be 10 years after the 
oldest minor child EDB turns age 21. The life expectancy payout is determined 
by the oldest DB if participant dies before his or her RBD, or by longer of rule if 
after his or her RBD. 

‒ For Marital Deduction must do greater of income or RMD, she also recommends 
some principal, or you could get to a year with no RMDs like 2020 and then 
spouse gets nothing. 
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Secure Act: Challenges and Opportunities
• Trust Continued

Ø Accumulation Trust: Any trust not a Conduit Trust.
q Ex: Income to spouse, remainder to children, but since doesn’t require RMDs, must look at Second-tier. 

‒ If charity, then trust is not a designated beneficiary and RMD must be distributed in 5 years or over 
“ghost life expectancy” if the person dies after their required minimum distributions commenced. 

‒ If adult child who is not an EDB, e.g., disabled chronically ill, you get the 10-year rule. You can’t just 
use the spouse as the oldest beneficiary and try to claim a life expectancy payout. 

‒ If EDB, income to spouse and remainder to sibling who is less than 10 years younger, then you get 
life expectancy for whoever is the oldest of the EDBs.

Ø Bottom line: It is much harder to plan now to defer taxes. Planners need to talk to clients. They will 
have to figure out how to pay the taxes, as you can’t get taxes to go away.

Ø Powers of Appointment:
q New rules don’t care who you could appoint to until you do it. Mere fact that the POA could be 

exercisable doesn’t matter.
Ø Decanting and Reformation: 

q Doesn’t matter that the trust or state law provides for this. Only matters if it happens. If before 9/30 of the 
year after year of client’s death then it could matter, such as adding a charity.
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Secure Act: Challenges and Opportunities
• Greek Monk Advisor Example by Natalie: 

Ø John Doe died with three IRAs. He was born on 10/1/1949 and died in March before the start of his RMDs, 
which would have been on April 1, 2022, but he died before his RMD commenced.

qOne IRA is for Danny Doe who is 10 years younger than John Doe. In fact, he was born on 10/2/1959 so 
he is 1 day older than 10 years. 

qOne IRA is for Daisy Doe, who is John Doe’s older sister. She is 85 years old (EDB).
qOne IRA is left to the estate (NDB).

Ø Initial Summary: Danny and Daisy can use the 10-year rule, with no required distribution until the 10th year and 
the estate has a 5-year rule.

Ø Just as Natalie is all set with this advice and has received the bill, she finds out that John Doe died not 
before April 1st but at 12:03 am on April 1st. Under the proposed regs, since he died on the date his 
RMDs were to commence, all the outcomes are totally different, and Natalie needed to discard the prior 
advice.  Those 3 minutes made a huge difference. 

Ø Summary: Estate best deal: 14-year payout; Danny 10-year rule with annual RMDs in years 1-9 based 
on his life expectancy; Daisy, 8-year payout over her life expectancy (using the decedent’s life expectancy 
rather than her own to compute the RMDs in years 2023 to 2029).

• NOT SIMPLE AT ALL!
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Secure Act: Challenges and Opportunities
• Greek Monk Advisor Example by Natalie in Detail: 

Ø John Doe died with three IRAs. He was born on 10/1/1949 and died in March before the start of his RMDs, 
which would have been on April 1, 2022, but he died before his RMD commenced.

qOne IRA is for Danny Doe who is 10 years younger than John Doe. In fact, he was born on 10/2/1959 so 
he is 1 day older than 10 years. He is a PODB and under the 10-year rule. He must withdraw all funds 
from the IRA by 12/31/32.

qOne IRA is for Daisy Doe, who is John Doe’s older sister. She is 85 years old. She would be an EDB and 
be able to take out funds over her life expectancy under the new IRS tables, which would require 
distributions in 7.6 years, (roughly 13% of the account each year) but she can elect the 10-year rule, same 
as Danny Doe. This election gives her two more years than she would have had using her own single life 
expectancy, and she doesn’t need to take any distributions until the 10th year. 

qOne IRA is left to the estate and get’s a 5-year payout as the estate is a non-designated beneficiary.
Ø Initial Summary: Danny and Daisy can use the 10-year rule, with no required distribution until the 10th year and 

the estate has a 5-year rule.
Ø Wait: See next page
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Secure Act: Challenges and Opportunities
• Greek Monk Advisor Example by Natalie in Detail: 

Ø Just as Natalie is all set with this advice and has received the bill, she finds out that John Doe died not before 
April 1st , but at 12:03 am on April 1st. Under the proposed regs, since he died on the date his RMDs were to 
commence, all the outcomes are actually different than Natalie assumed.  Those 3 minutes made a huge 
difference. 

qDanny Doe, our PODB, now would need to take at least his RMDS over his life expectancy for the first 9 
years and the balance in year 10. He can no longer defer payments until year 10. In fact, he would have to 
take a distribution delayed from 2021 by April 1, 2022, and another distribution by the end of 2022.  To 
make matters more complicated, his first RMD would be computed using the Uniform Lifetime Table in 
effect in 2021, and the second RMD would be using the IRS’s new Uniform Lifetime Tables effective for 
RMDs in 2022 and later years. Also, the first payment is late, but it appears under the Proposed 
Regulations that the IRS will waive the 50% penalty as long as the RMD is paid before the due date of the 
2022 tax return. 

q For the sister, she would not be able to elect the 10-year rule but instead she would take under the longer 
of and shorter of rule, all distributed out by 7.6 years. 

qOddly for the estate, it would get to use the ghost life expectancy, rather than the 5-year payout, and that 
would be in her example 16.4 years, so this is the best deal.

Ø Summary: Estate best deal: 14-year payout; Danny 10-year rule with annual RMDs in years 1-9 based on his 
life expectancy; Daisy, 8-year payout over her life expectancy (using the decedent’s life expectancy rather than 
her own to compute the RMDs in years 2023 to 2029).
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Income Tax Planning is the New Estate Planning
• The importance of income tax planning in the world of estate planning continues to grow as 

estate planners engage in sophisticated transactions with a strong income-tax component. 

• Family partnerships have been an important wealth transfer device since the early 1990s, 
and estate planners clearly need at least a rudimentary understanding of the vehicles they 
are creating and then transferring to children and others.

• Likewise, grantor trusts – sometimes called intentionally defective grantor trusts of IDGTs –
create interesting and complicated income tax results that need to be understood and then 
explained carefully to clients.  See the Wellin v. Farace, 20-1120 (4th Cir. November 22, 
2021), discussed above, where a malpractice claim was brought against the attorney who 
implemented an installment sale to an IDGT and allegedly failed to describe the relevant tax 
issues and related risks, including income tax consequences.
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Income Tax Planning is the New Estate Planning

• As a practical matter, learning federal income taxation at a sophisticated level 
is likely to be an unrealistic goal for many estate and wealth planners.  

• Therefore, a more pragmatic approach is to “island hop” to specific areas of 
income tax law that directly impact estate and wealth planning.

• The goal of an estate planner should be to play the TV game show 
“Jeopardy”:  You don’t need to know the answer but you do need to spot the 
question.
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Income Tax Planning is the New Estate Planning

ØSome of the important income tax-related “concepts” that can be reduced 
to bullet points:

ØAll grantors eventually die and so all grantor trusts eventually become 
non-grantor trusts – and almost all disregarded entities eventually become 
regarded entities.

ØCommunity Property rules are important to know even if you are not in a 
CP state – people moving to your state from a CP state bring all the 
ownership complexities with them.  These include income tax 
consequences.
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Income Tax Planning is the New Estate Planning

ØA married couple in a CP state is treated as a single owner of an LLC but 
can file separately (or elect out) and become a partnership.  A couple may 
want to be a single owner for Code Section 1031 purposes – but may 
need to be a partnership if the LLC is intended to be a QOF or QOZB 
under OZ Act.  

ØMost of the estate planning issues arise at the back end of the partnership 
life cycle, notably redemptions of partnership interests under Code Section 
734, retirement of partners under Code Section 736, step-up in tax basis 
on death under Code Section 1014 and related adjustments under Code 
Section 754 and 743(b).
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Income Tax Planning is the New Estate Planning

ØValuation discounts –Taxpayers “won” the battle of Code Section 2704, but 
perversely a discounted valuation with a partnership interest lowers 
outside basis and creates inside-outside basis disparity that effectively 
increases taxable income on exit.

ØGrantor trust rules were enacted at a time when trust rates were lower 
than individual rates and it is at least curious that the IRS does not want to 
get rid of them – but clearly the IRS does not want to eliminate grantor 
trusts.
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Volatile Times are Often Frightening – But Also Offer Opportunities

Last week the S&P 500 briefly crossed over in to bear market territory trading more than 
20% off it’s record January high.  Regardless of whether or not you feel a recession is 
coming one thing is certain, volatility is back.  While volatility can be painful it can also 
provide planning opportunities.

§ Gifting strategies
§ Intra-family loans
§ Roth IRA conversions
§ Portfolio re-balancing
§ Capital loss harvesting
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Planning in a Rising Rate Environment

We’ve spent the better part of the last two decades talking about planning in a low rate 
environment.  While rates are still low they are rising.  If they continue to rise, certain planning 
techniques that have fallen out of favor could start to gain popularity again.
• Qualified personal residence trusts (QPRTs)
• Charitable remainder annuity trusts (CRTs)
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State Income Taxation of Trusts

• What state can tax the income of a trust?
Ø Can be taxed in none, one or more than one state
Ø Due process limitations

• What factors affect state taxation of trusts?
Ø What constitutes sufficient nexus with a state to justify imposing a state fiduciary income tax?
Ø States have different “contact” requirements

• Can you control which state will tax the trust?

• Can you avoid state taxation entirely?

• Income at issue: accumulated income and capital gains
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State Income Taxation of Trusts

• No symmetry in basis for taxation jurisdiction

• Must review each individual state statute
Ø Resident versus non-resident trust
Ø Based on contacts required for taxing jurisdiction
Ø Are those contacts constitutional?

• Establish trust in state with no tax or move trust to state with no tax

• Monitor change of residency of grantor, beneficiary, trustee or place of administration

• Resident trust – the state can tax all of the trust’s income

• Non-resident trust – a state can tax only the income apportioned to the state i.e., state sourced income
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State Income Taxation of Trusts

How Do States Determine if a Trust is a “Resident” Trust?

• Residence of the grantor –NY, NJ, MI, IL
Ø Testamentary trust – residence at time of death
Ø Inter vivos trust – residence when trust is created or funded or when a revocable trust becomes irrevocable

• Residence of the beneficiaries –NC, CA, GA, TN, ND

• Residence of the trustees - AZ, CA, NC
Ø Or where corporate trustees are organized or maintain their principal place of business

• Location of the administration of the trust –WI, CO, KS, IN, SC, UT

• “Source” income – Income derived from sources within the state (e.g. R/E rentals, business income, sales of real 
estate located in the state) may be taxed regardless of whether the taxpayer is a resident or non-resident
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State Income Taxation of Trusts

How Does Massachusetts Tax Income of a Trust?

• In general, income received by trustees of trusts subject to the taxing jurisdiction of Massachusetts is 
subject to similar exemptions, deductions and credits, and the same rates of taxation as though 
received by an individual subject to taxation in Massachusetts.

• Testamentary Trusts. Trusts created under the will of a person who died a resident of Massachusetts 
are subject to the taxing jurisdiction of Massachusetts with respect to all of their taxable income from 
whatever source derived. Trusts created under the will of a person who died a resident of any other 
state or foreign country are subject to the taxing jurisdiction of Massachusetts only to the extent of 
income derived by the trustee (regardless of his residence) from the carrying on of a profession, trade 
or business within Massachusetts.
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State Income Taxation of Trusts

How Does Massachusetts Tax Income of a Trust?

• Trusts Inter Vivos. Inter vivos or "living trusts" which are created by a grantor during his lifetime are 
classified in these Regulations as either "Resident Inter Vivos Trusts" or "Non-Resident Inter Vivos
Trusts". 

• The description of these categories and the conditions under which each category is subject to the 
taxing jurisdiction of Massachusetts are set out in 830 CMR 62.10.1(1)(b)1.
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State Income Taxation of Trusts
How Does Massachusetts Tax Income of a Trust?

Resident Inter Vivos Trusts. To be subject to the taxing jurisdiction of Massachusetts as a "Resident Inter
Vivos Trust" at least one trustee must be a resident of Massachusetts and in addition at least 

one of the following conditions must exist:

a.At the time of the creation of the trust the grantor (or any one of several grantors) was a resident of
Massachusetts. The "time of the creation of the trust" will ordinarily be the time when a declaration of
trust has been made and property delivered by the grantor to the trustee.

b. During any part of the year for which income is computed the grantor (or any one of several grantors)
resided in Massachusetts.

c. The grantor (or any one of several grantors) died a resident of Massachusetts.



80
80

State Income Taxation of Trusts

How Does Massachusetts Tax Income of a Trust?

Non-Resident Trusts. A "Non-Resident Inter Vivos Trust" is any inter vivos trust which is not a "Resident 
Inter Vivos Trust". Such a trust is subject to the taxing jurisdiction of Massachusetts only to the extent of
income derived by the Trustee from the carrying on of a profession, trade or business within Massachusetts.
The residence outside of Massachusetts of the grantor, any trustee or any beneficiary, or any or all of
such persons, will not remove such a trust from the taxing jurisdiction of Massachusetts.

In Bank of America, N.A. v. Commissioner of Revenue, 474 Mass. 702 (2016) the issue was whether
the Bank of America (“Bank”), acting as a corporate trustee of the inter vivos trusts at issue, was an
“inhabitant” of the Commonwealth for purposes of determining whether the trusts were subject to the
taxing jurisdiction of Massachusetts. The SJC ruled that the Bank was an “inhabitant” of the   
Commonwealth based on the Bank’s presence in the Commonwealth and its trust-related activities 
performed generally in the Commonwealth and specifically on behalf of the trusts at issue.
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State Income Taxation of Trusts
May be Taxed in Multiple States

• Grantor, an Illinois resident, creates an irrevocable trust

• Three trustees – one in Arizona, one in California and one in Georgia

• The trust is administered in Colorado

• The current non-contingent beneficiary resides in North Carolina

• The trust’s accumulated income and capital gains could be taxed in six states 
– Illinois, Arizona, California, Georgia, Colorado and North Carolina
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State Income Taxation of Trusts
May Not Be Taxed in Any State

• Grantor, who has always been a resident of Florida, creates an irrevocable 
trust

• Three trustees – one in Illinois, one in Michigan and one in Indiana

• The trust is administered in Illinois

• The current non-contingent beneficiary resides in Massachusetts

• The trust’s accumulated income and capital gains is not subject to tax in any 
state
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State Income Taxation of Trusts
Planning Considerations and Strategies

• Select the governing law of a state that does not impose a state income tax.

• If the state statute bases taxation on the residence of a trustee, select a 
trustee who is not a resident of that state.

• Corporate trustees, trust protectors, directed trustees as to investments 
and/or distributions or other advisors – select the fiduciary that is not 
organized in the state and does not have a place of business in the state.

• Provide a method in the trust to remove and replace a trustee to avoid 
taxation based on the residence of the trustee.
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State Income Taxation of Trusts
Planning Considerations and Strategies

• Avoid testamentary trusts – the constitutionality of a state law taxing income 
of a testamentary trust may be upheld due to the use of the state probate 
courts. Provide for a pour-over from a will to an inter vivos trust.

• Use discretionary trusts – avoid drafting trusts with non-contingent 
beneficiaries. Avoid giving beneficiaries possession, enjoyment or control over 
the trust property.
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State Income Taxation of Trusts
Planning Considerations and Strategies

• If state income taxation is based on the state of residency of one or more 
beneficiaries, consider drafting multiple trusts so that a beneficiary residing in 
one state, which taxes income based on the beneficiary’s residency, will not 
subject the entire trust to fiduciary income tax in that state when other 
beneficiaries do not reside in that state.

• Include options for decanting or severing the trust in the future to address new 
beneficiaries residing in different states or beneficiaries changing their state of 
residence.

• .
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State Income Taxation of Trusts
Planning Considerations and Strategies

• Think about allowing a trustee or third party to grant a general power of 
appointment to a beneficiary to allow the identity of who is treated as the 
grantor to shift to the beneficiary who may reside in a state with a more 
favorable trust income tax. See TSB-A-03(6)I. however, keep in mind that a 
general power of appointment will cause estate tax inclusion in the 
beneficiary’s estate.

• Continually monitor the change of residency by trustees and beneficiaries.

• .
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State Income Taxation of Trusts

Draft flexibility into the trust

• Allows for change of governing law or in state of administration

• Allow for change in situs

• Allow for change of choice of law

• Allow for decanting

• Change of domicile of trustee and/or beneficiary

• Avoid state sourced income
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Common Errors and Ethics of Correction
• Lot of ways you can make mistakes.

Ø Marital Deduction and QTIP drafting

Ø Per Stirpes

Ø Tax Clauses

Ø Rule against perpetuities 

• What if there is a mistake, then how should you handle it when it does happen?

• What steps can to you take to help minimize mistakes?
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Common Errors and Ethics of Correction
• Marital Deduction and QTIP drafting

Ø Stay with the Code, don’t deviate, only spouse as beneficiary, all income required 
to be distributed to spouse.

Ø Keep it simple don’t put in contingencies, conditions or consents.
• Per Stirpes

Ø Best defined in document regardless of state statute, especially as you can move 
states.

Ø Strict, classic or modified definitions: Don’t say equal shares per stirpes.
• Tax Clauses

Ø Care must be taken in drafting, not boilerplate, especially in second marriages 
with children from a first marriage (Perault case). Take into consideration trusts, 
probate and non probate assets, and exempt and non-exempt marital trusts.

Ø Could end up pulling from marital or charitable deductions, creating circular 
calculations and more taxes (Estate of Lurie V. Commissioner, T.C. Memo. 2004-
19 and Estate of Green v. Commissioner, T.C. Memo. 2003-348) If you have 
illiquid assets or retirement assets this can also be an issue, think about life 
insurance. 
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Common Errors and Ethics of Correction
Ø GST taxes, you need to know the rules, or consult someone who does (“Don’t get 

out over your ski’s”).
qThree regimes to consider:

‒ Taxable termination (Trust pays), taxable distribution (transferee pays) 
or direct skip (transferor pays).

‒ Also, be careful about GST automatic allocations to ILIT, can cause a 
trust with an inclusion ratio that is unintended, or opt out.

• Rule against perpetuities – people are looking for it
Ø Can really trip us up when beneficiaries exercise POAs or Trustee’s decant.
Ø Important to think about RAP of original trust. 
Ø Best to use savings power when exercise POA or decant.



91
91

Common Errors and Ethics of Correction
What if there is a mistake, how to handle it when it does happen?

• Sign in a rush before vacation and don’t fix.
• Sign two revocable trusts not realizing the first one wasn’t revoked.

Ø Important having client questionnaire to ask this question.
• Four types of mistakes:

Ø Drafting errors:  Most common – A good practice is getting a second set of eyes or put it aside a day or two 
and come back.

qAmbiguities.
qInadvertent disclosure.
qDocuments not fully- signed, notary is outdated, or no witness signature. It is important to have someone 

check or consult with someone to make sure you meet the requirements.
qNeed adequate supervision especially non-attorneys.
qPaul v. Patten, CA Appeals Court 4/8/15, attorney misused a defined term “ beneficiaries” in a trust 

amendment and included the spouse and the spouse got more than intended.
Ø Missing deadlines – need docketing system.
Ø Incorrect advice – don’t know the rules.
Ø Ethics violations – may be inadvertent like not checking conflicts and blatant violations like self-dealing, fraud, 

deceit.
qCheck with Counsel if you can.
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Common Errors and Ethics of Correction
• Duty to disclose

Ø Client: Model Rule 1.4, keep informed and explain matter and Rule 8.4 dishonesty, fraud, deceit.
qABA article, any errors that may result in harm to the client, can the situation be fixed?
qCould impact statute of limitations and monetary judgment if you don’t report from the beginning.
qCan you sleep at night.
qShould you contact the malpractice insurer?

Ø Firm –does firm have policy but even if not, create a culture that encourages reporting.
qTraining including recycling v. shredding, can waive privilege, also understanding confidentiality and 

privilege
Ø Insurance Carrier

qCould this cause harm, can it be fixed, similar questions
qReview the insurance policy and the reporting requirements

‒ Prompt notice of claims and potential claims
qMay want to reach out to broker first as a resource before going to the insurance company
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Common Errors and Ethics of Correction
• Should you apologize?

Ø Be careful what you say, sorry you feel that way
Ø Explanation v. apology
Ø Need for mental health
Ø Be careful who you talk to, with privilege

• Practical discussion how to minimize mistakes.
Ø Say no when you don’t know the topic, or you sense there are issues
Ø Care over joint representation
Ø Document retention, may need different policy, ongoing relationship
Ø Communicating frequently with clients
Ø Don’t fail to respond to phone calls, most malpractice claims
Ø Be careful of fee disputes, and thoughtful about retainers
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Planning for Modern Love and Migrating Couples
• Separate Property States (41 states) v. Community Property (all other states, such as CA, AZ, TX except for 

Georgia)

Ø Elective Share Rules
q Probate only domiciles
q Augmented Elective Share domiciles
q Avoiding the elective
q Multi-jurisdictional issues

• Community Property States

Ø No Elective Share
q Differences among states
q Special tax attributes
q Quasi-Community Property
q Opting in and out of Community Property
q Special issues for migrating couples relocating to and from Community Property states
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Planning for Modern Love and Migrating Couples
• Separate Property (41 states) v. Community Property (all other states, such as CA, AZ, TX except for Georgia)

Ø Elective Share for Separate Property, but easy to avoid in many states and not same (AL 1/3. SC 1/3, FL 
30%, NC, TN and WV determined by length of marriage).

Ø Probate only domicile, exclude out of state real property in calculating the elective share (MA, VT, NH, CT, 
RI). Note MA includes Rev Trust, per common law Sullivan v. Burkin, 390 Mass 864, 460 N.E 2d 572(Mass. 
1984).

Ø Some states allow you to use trusts to avoid or limit elective share (AL, DE, FL, MD, NC, SC): Other options 
include:
q Change to transfer on death accounts or specific in a beneficiary designation so Non-Probate
q Move assets to a Revocable Trust
q Retitle assets, such as joint with another or transfer on death
q Gift assets before death 
q Change domicile like GA, which  doesn’t recognize concept , or to a Quasi Community Property state
q Consider offshore planning
q Move assets to an Irrevocable Life Insurance Trust or buy insurance
q Divorce: may get less than under elective share
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Planning for Modern Love and Migrating Couples
• Separate Property cont’d. (41 states) v. Community Property (all other states, such as CA, AZ, TX except for 

Georgia)

Ø Augmented elective share: (NY, NJ, DE, PA for example, includes out of state real property)
q To avoid, may need premarital agreement to waive or post-nup with consideration
q Gifts, but may be period of years required (UTC 2 year)
q Change jurisdiction
q Estate Freeze
q Some states consider pre 1990 UTC 

‒ No life insurance 
‒ No retirement assets

Ø Choice of law: opportunities to make real property intangible property to avoid one state’s elective share

Ø Retirement assets often a good choice to satisfy the Elective Share
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Planning for Modern Love and Migrating Couples
• Often laws inconsistent and incompatible, especially with multi jurisdictional estates. To analyze consider four 

questions: 

Ø Do you look to value of ancillary property?

Ø Will state respect an election in the domiciliary estate?
q All in or all out, renounce one place, renounce all.

Ø Is separate election required in ancillary estate?
q Some states require (AL, MD, MO, NY, NC, TN) to have it apply to property, but this requirement doesn’t 

change the calculation in the other state if they include the ancillary property in the calculation; but may 
not be able to collect if don’t file.

Ø If election in domiciliary state, what impact on the disposition of the ancillary real estate?
q Depends if domicile and ancillary is community or common law: rules all over the map, some require 

situs (LA, TX), some require decedent to be domiciled in ancillary property state, some the law is 
uncertain (MA, for example); some allow election of which state applies.
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Planning for Modern Love and Migrating Couples
• Community Property: Earnings during marriage while domiciled in Community Property jurisdiction and 
assets purchased with those earnings. Does not include assets before marriage (unless commingled) and gifts 
and inheritances during marriage (unless commingled). Doesn’t matter how it is titled.

Ø ½ of the Community Property belongs to each spouse. This attaches immediately. Not on death like elective 
share. Signature of both spouses required to gift or transfer Community Property. This protects the surviving 
spouse much better than the elective share, which can be planned around to defeat.

Ø No elective share statutes in any Community Property jurisdiction.  Each spouse can do what he or she wants 
with the ½ interest. 

Ø 9 states are Community Property state, but ¼ of population.

Ø Important to understand as people move and often have lived or will live in some of these states. 
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Planning for Modern Love and Migrating Couples
• Quasi Community Property: CA (both death and divorce) vs. AX, NM, TX (recognize for divorce but not 
death) and NV (not recognize for divorce or death).

Ø Relevant if you move from Separate Property to Community Property or moving from Community Property 
that doesn’t have this to another state that has it.
q Treated as if Community Property if they had lived in CP state at the time it earned.

‒ EX: A and B married, live in NY. A earns money and B does not. A has all assets titled in her name. 
Then, they move to CA , which does have a Quasi-Community Property regime, CA will treat assets 
earned in NY as Quasi Community Property. In CA, at A’s death,  CA would treat as Community 
Property. A will get one-half of this property and ½ of real Community Property. Real difference. If B 
dies first, then B cannot devise any of the    Quasi-Community Property. B could devise one-half the 
Community Property.
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Planning for Modern Love and Migrating Couples
• Special attributes of Community Property

Ø Double Step up for Community Property v. Separate Property jurisdiction, only get one-half step 
up.

Ø Cites Marty Ginsberg: “Largest loophole in income tax system is full step up in basis at death. In 
Community Property, jurisdictions get double loophole. 

Ø Optional Community Property: Alaska, KY, SD, TN and most recently FL, to achieve this. Some of 
these states allow out of state people to set up trusts to achieve this, for example Alaska.  These 
are likely to get more popular.
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Planning for Modern Love and Migrating Couples
Migrating Couples

Ø Need to know both as people move, understand benefits and tax advantages of Community Property and not 
to “transmute” the character. 

Ø Move from Community Property to Separate Property
q 16 states preserve character of Community Property

‒ Ex. Live in AZ, earn income, have yacht, move to Separate Property jurisdiction, FL or NY, then sell 
yacht and buy vacation home with that money. Now that vacation home is Community Property. 

‒ Importance of tracing, and separation of assets, put new assets in a different account. Avoid 
commingling.

– Move from Separate Property to Community Property state

Ø Ex:. Married couple living in NY. A earns funds held  in her account. B has not assets or earnings. They move 
to a Community Property state. A’s Will and beneficiary designation leaves all her assets to her children of a 
prior marriage. The couple retires to AZ or TX and has not more earned income thus there is no Community 
Property. A dies, B gets nothing and there is no elective share in a Community Property state. 

Ø Very harsh result so it is important to counsel B. Before they move, consider transmutation by agreement or 
gift. Could buy life insurance in a QTIP.  Move to a different state. 
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Planning for Modern Love and Migrating Couples
– Some reasons why you may choose to disinherit: 

Ø Providing for children from prior marriage

Ø Business needs to stay in the family

Ø Medicaid qualification

Ø Surviving spouse already has assets

Ø Pennell 30- year study of Wills, disinheritance only 4% and more women than men

– Transmutation can occur by agreement, gift or commingling. 

– Important to discuss these topics as they can lead to conflicts. 

Ø Sometimes couples don’t even live in the same state
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New Norms of Trust Law
• Lots of factors have been reshaping the trust world.  Trust lawyers got better at drafting 

things.  New techniques have been developed over time – from Crummey Trusts, to 
installment sales to IDGTs, to DINGs, to “Wandry” clauses on transfers in trust.

• Lots of new acts.  Uniform Trust Code. Uniform Trust Decanting Act.  Uniform Directed Trust 
Act, and others.

• The trust world has been pushed by changes in state trust laws – especially the impetus to 
extend or eliminate the Rule Against Perpetuities (RAP).  

• Changes in US tax law, and the emergence of perpetual trusts, has resulted at least in part 
from input of trust professionals outside US. A lot of stuff considered innovative and new in 
the US has been the law in English-law jurisdictions outside US for many years.
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New Norms of Trust Law
• Four areas of change in trust law deserve special attention:

1. Provision of information to trust beneficiaries
2. Decanting provisions
3. Non-judicial settlement agreements
4. Directed Trusts
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New Norms of Trust Law
1. Provision of information to trust beneficiaries

• Accountability is the essence of a trust, and beneficiaries have right to enforce trust.  Need to know terms of trust 
and then what trustee is doing.  But Trustee needs finality.  Provide information, give beneficiaries time to speak out 
or complain.

• Information is a three-legged stool – 1) Notify about existence of trust, 2) Provide a copy of the trust, and 3) Provide 
annual report of performance.

• UTC uses “report” to beneficiaries rather than an “accounting” so it means something different.
–UTC provides One year (1) from receipt of report to bring claim.
–States are all over the place – UTC is almost a satire of a “uniform” code.
–States really differ. UTC rules on providing information were controversial when reviewed by legislatures.
–Court cases – Report is not an accounting.  Case law where settlor has directed NOT to disclose to 
beneficiaries.  If trust goes too far in limiting information, does it qualify as a trust?  Cases tend to not like overly 
restrictive provisions.  If you go too far courts may not respect it.  You want a trust but don’t want to follow all the 
requirements, it raises the question what is a trust and why are you creating it?
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New Norms of Trust Law
2. Decanting

• Decanting is an avenue for amending trusts that offers great flexibility. Super useful way to 
modify trusts without court involvement.  

• Decanting is not new – trustee could appoint into trust for a beneficiary, including to a non-
beneficiary for the benefit of a beneficiary.  Beneficiary POAs provide analogous flexibility.  
Decanting has long been part of the common law of some states – including MA.  And you 
can draft it into the trust under the law in some states.

• It is newer in US in terms of statutory authority.  NY adopted a decanting statute in 1992, 
another 20 states followed suit.    There is also a Uniform Trust Decanting Act,  12 or 13 have 
adopted.  NY model, MN model.  

• Key feature is under all these sources of authority is the power to appoint in further trust.  
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New Norms of Trust Law
2. Decanting continued

• Key issues include:
q Does trustee have this power if trust is silent?
qMultiples sourses of decanting authority – statute is in addition to trust document –

trustee may have two distinct decanting powers.
qAll states have some form of notice requirements – NV and SD make it optional – but 

fiduciary has to think about it.
qA tricky issue is the tax effects of decanting
qHodges v Johnson is a cautionary tale.  Not much case law yet.
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New Norms of Trust Law
2. Decanting continued

q Because of decanting power irrevocable trusts are really not so irrevocable 
anymore.

q Discuss with Settlor what things really matter and cannot be changed and what 
things might be appropriate to modify based on uncertain or unknown future events.

q Consider a notice provision to settlor for any decanting during settlor’s lifetime –
settlor can remove and replace a trustee to head off an unwanted decanting.  Similar 
notice obligation can potentially be required to surviving spouse or a descendant. 
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New Norms of Trust Law
3. Non-Judicial Settlement Agreements

• Courts used to get heavily involved in mundane trust matters

Ø Changing trustees, accounting, modifications.  [English law said if trustees and beneficiaries agree doesn’t 
matter what the settlor’s intention was; US law evolved differently.]

Ø WA state first allowed in 1984 – modify trust with NJSA (Non-Judicial Settlement Agreement) – eventually 
added to UTC – page 35 has long list of matters – does not need to rise to the level of a dispute – use NJSA so 
long as it does not violate a material purpose of the trust – see pp 36 to 42 of outline –

Ø Materials – NJSA does not have a lot of case law – 2021 McGregor p 43 of outline – demonstrates some of the 
pitfalls.
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New Norms of Trust Law
4. Directed Trusts

• The office of trustee has been fragmented by state law changes in trust law and fiduciary and 
non-fiduciary roles of a traditional trustee are now increasingly divided among officeholders.

• 2015 Uniform Directed Trust Act creates one standard statutory scheme.
• Most statutes do not specify what a trust protector or other offices do but allow the trust to set 

forth the description and terms.  
• THIS IS THE AREA OF THE MOST LITIGATION IN RECENT YEARS.  Be very careful in 

drafting these trusts with divided responsibilities and powers.
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Gift and Estate Tax Audits and Litigation
• Valuation is a perennial audit issue, especially family limited partnerships; IRS initially started attacking 
FLP valuation discounts using section 2704 and sometimes 2703; most successful attacks were later under 
2036(a).

• Valuation risks can generally be reduced by using formula transfers – well-drafted provisions have been 
blessed by courts in various cases in recent years, e.g., Wandry, Petter, Christiansen – the value is set “as 
finally determined for estate/gift tax purposes” or King case, adjusting promissory note to value as finally 
determined for estate/gift tax purposes. But the formula language matters – see Nelson case, where valuation 
was determined by qualified appraiser; and reversion clauses do NOT work.

• Installment sales to IDGTs are getting more and more audit scrutiny and the number of litigated cases is 
growing; IRS is arguing, among other attacks, that value of the promissory note is less than face amount and 
AFR rate is not necessarily the appropriate interest rate to avoid a gift; seed gift to trust and sale on the same 
day is viewed by the IRS as a part gift part sale; 7872 is not a safe harbor for valuation purposes, just an 
interest-rate safe harbor; 1274 does not apply – re-litigating Mercy case and True case.
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Gift and Estate Tax Audits and Litigation
• Split Dollar Insurance  -- Morrissette case TC Memo 2021-60 and Levine (2022 case) are 
new cases and VERY complicated facts – in Morrisette, for example, the taxpayer hit with 40% 
valuation penalties as well as a failed transaction.

• GRATs – IRS is auditing GRATs more aggressively looking at three basic issues:  1) do the 
GRAT terms comply with 2702; 2) is it operated in accordance with its own terms; 3) valuation 
issues.

• CCA 202152018 – applied Atkinson case analysis and said if not operated in accordance 
with terms then not a GRAT – the taxpayer used an old and cold company valuation that did not 
take into account pending acquisition; IRS said this was an operational defect – IRS taking 
hard line on operational issues; on valuation issues with respect to the initial transfer of assets 
to GRAT (Grieve case TCM 2020-28); and on power of substitution or use of hard-to-value 
assets to pay annuity (Porter recommends using Wandry-type provisions to adjust if valuation 
is challenged by IRS); Bottom line is dot I’s and cross T’s when setting up and operating the 
GRAT.
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Gift and Estate Tax Audits and Litigation
• S Corporation valuation cases – whether and how taxes should be taken into account in an 
S corporation valuation.

• Section 2036 – a perennial audit and litigation issue – probably the MOST litigated issue –
IRS argued in installment sale to IDGT case – no transfer if transferor retains right to income 
from the property transferred; exception for sale for (1) full and adequate consideration and (2) 
bona fide sale (significant and legitimate non-tax reason).

• 2036(a)(2) – included in estate if transferor retains right to control enjoyment; investment 
powers not subject to (a)(2) (Bynum case); distribution powers may include power to control 
dividends from family corporation (issue is whether power is circumscribed by cognizable 
limits); discussion of Powell case and ways to avoid Powell mistakes.

• Penalties – IRS is becoming more and more aggressive in asserting penalties.  See 
Morrissette case.
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Gift and Estate Tax Audits and Litigation
Dangerous Documents and IDRs

• IRS requests for documents at the audit level and in estate tax litigation increasingly 
include requests for communications with counsel and other persons involved in the estate 
planning process seeking to determine the motives for structuring relationships and 
business entities.  

• This is particularly true in the area of buy-sell agreements, family limited partnerships, 
and closely-held corporations, where the IRS has become more aggressive in seeking to 
have entities ignored for estate tax purposes on the grounds that the entity lacks “business 
purpose” or was created solely as a “device” to avoid estate taxes. 

• The typical  IRS “IDR” requests are extremely intrusive and cover every aspect of the 
estate planning and entity administration process. 
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Gift and Estate Tax Audits and Litigation
Privileges with Respect to Documents

• There are three types of privileges that may apply to a typical estate planner’s file 
materials and correspondence: 

Ø the attorney-client communication privilege; 
Ø the attorney work-product privilege; and 
Ø the tax practitioner’s privilege.  

• NONE of the privileges is as broad as most lawyers assume. 

• Always be VERY CAREFUL about who is copied on documents and be circumspect 
about what get put into writing.  We live in a world that is an electronic beach – we leave 
footprints everywhere.
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Clawback Rules
• The Tax Cuts and Jobs Act (TCJA) provided a “temporary” doubling (for 2018 

through 2025) of the lifetime unified gift and estate tax credit, from a credit-
equivalent amount of $5 million in 2020 (inflation adjusted thereafter) to 
double that amount.

• However, because of a similar issue that arose in 2012, there was concern 
that if lifetime gifts were made during the credit-equivalent amount years 
(2018–2025) and death occurred after those years when the amount was 
reduced (2026 and beyond) the estate tax would effectively undo or reverse 
the gift exemption.  This was commonly referred to as the “clawback” issue.
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Clawback Rules
• To address the “clawback” issue, the TCJA included Code Secti 2001(g)(2) which reads 

as follows:

• “Modifications to estate tax payable to reflect different basic exclusion amounts 
The Secretary shall prescribe such regulations as may be necessary or appropriate 
to carry out this section with respect to any difference between—(A) the basic 
exclusion amount under [Code] section 2010(c)(3) applicable at the time of the 
decedent’s death, and (B) the basic exclusion amount under such section 
applicable with respect to any gifts made by the decedent.”

• TCJA also added IRC § 2001(g)(2) giving Treasury authority to prescribe statutory 
regulations to accommodate different basic exclusion amounts.



118
118

Clawback Rules
• Treasury published regulations on 11/26/2019 that generally implemented this “anti-

Clawback” authority, addressing individuals who make taxable gifts after 2017 and then 
die after 2025.

• These regulations generally provide that an individual who makes lifetime gifts while the 
higher amount is in effect and then dies after 2025 when the amount is scheduled to 
revert to lower level will not claw back the excess.

• Thus, if the individual made taxable gifts totaling $11.7 million through 2021 (the 
maximum that excludable amount that year) and dies after, the amount used in 
calculating the unified gift and estate tax for estate tax purposes will be $11.7 million, not 
the maximum amount otherwise applicable in the year of death (e.g., it could be $5 
million adjusted for inflation after 2010, but who knows for sure anymore?).
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Clawback Rules
• The anti-clawback rules work on a “use it or lose it” basis.  

• Thus, if an individual makes total taxable gifts less than the maximum amount but greater 
than the amount in effect at death, there is no tax due but also no ability to enjoy the 
excess amount after 2025.

• For example, assume taxpayer makes a gift of $10 million in 2021 when the “exclusion 
amount” is $11.7 million and then dies after 2025 in a year when the exclusion amount 
reverts to $8 million adjusted for inflation.  The estate will get the benefit of the estate tax 
exclusion of $10 million, not $8 million; but also cannot take advantage of the fact that the 
gift tax was higher in 2021 (and through 2025)  Therefore a gift in 2026 of $1.7 million will 
be taxable, assuming no other factors or changes in the law.
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Clawback Rules
• The

• Text to come here, text to come here, text to come
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Clawback Rules
• Text to come here, text to come here, text to come
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Beneficiary Grantor Trusts
• The “grantor trust” has become a very common estate planning tool that is used when an 

individual wishes to make lifetime gifts of property in trust for the benefit of family 
members and others. 

• If structured to be classified as a grantor trust under Code Sections 671 to 679, the 
“grantor” (settlor) of the trust is treated as the owner of the trust property for federal 
income tax purposes, which in turn results in some potentially desirable consequences.
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Beneficiary Grantor Trusts
• Tax benefits of a grantor trust include:

• 1) the trust income is taxed to the grantor, and so property held in the trust will not be 
reduced by taxes, leaving more assets to accumulate for trust beneficiaries. This is 
sometimes described as being the equivalent to the grantor of making additional (non-
taxable) gifts to the trust – i.e., increasing after-tax trust assets without using exemption 
amounts or paying gift tax. 

• 2) a grantor can sell assets (generally assets that are expected to appreciate) to a 
grantor trust without triggering a capital gain because the sale is disregarded for income 
tax purposes and is characterized as a “sale to himself.”
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Beneficiary Grantor Trusts
• Given these benefits, there may be situations where it may be preferable to treat 

a beneficiary as the grantor of the trust for income tax purposes, rather than the 
individual who established and funded the trust – a so-called “beneficiary grantor trust”.

• The benefits of a beneficiary grantor trust are the same as a “regular” grantor trust and 
can include:

– Beneficiary is taxed on the income of the trust and payment of the tax is not subject to a 
gift tax.

– Beneficiary can sell property to the trust without income tax consequences and, after the 
sale, has greater access to trust assets than a traditional grantor.
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Beneficiary Grantor Trusts
• In order for a trust to qualify as a beneficiary grantor trust, the trust first of all must not 

qualify as a traditional grantor trust with respect to the grantor. In other words, traditional 
grantor trust treatment as to the grantor trumps beneficiary grantor trust treatment as to 
any beneficiary.

• Thus, if a trust contains a power of substitution (a standard provision to create a grantor 
trust) the trust will be classified as a traditional grantor trust as to the grantor and will not 
be eligible to qualify as a beneficiary grantor trust as to the beneficiary.
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Beneficiary Grantor Trusts
• In addition to the threshold requirement of not qualifying as a traditional grantor trust, the 

beneficiary grantor trust must also satisfy either of the following requirements:

• 1) The beneficiary must have the power exercisable solely by himself to vest the corpus or 
the income therefrom in himself (referred to herein as “Corpus Withdrawal Power” and 
“Income Withdrawal Power”) or

• 2) the beneficiary has previously partially released or otherwise modified such a power and 
subsequently retains such control as would subject a grantor to traditional grantor trust 
treatment (referred to herein as “Release of Power”).

• These requirements give rise to two types of beneficiary grantor trusts: the Beneficiary 
Defective Inheritor’s Trust (BDIT) and the Beneficiary Deemed Owner Trust (BDOT).
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Beneficiary Grantor Trusts
BDIT Trust

• Such a trust may typically be funded by someone other than the beneficiary with $5,000 
and provide as follows: (1) the beneficiary has the power to withdraw all contributions to 
the trust; (2) the withdrawal power will lapse, if not exercised within a specified period; 
and (3) the trust does not qualify as a traditional grantor trust.

• Proponents assert that while the withdrawal power is in effect, the trust satisfies the 
Corpus Withdrawal Power requirement; after the withdrawal power lapses, the trust 
satisfies the Release of Power requirement; however, some commentators question this 
technique, particularly with regard to the period after the withdrawal power lapses.
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Beneficiary Grantor Trusts
BDIT Trust

• A BDIT has limitations on the amount of funding. In order to avoid inclusion in the 
beneficiary’s estate, the beneficiary’s withdrawal power must lapse before death. 

• In order to terminate the withdrawal power without gift tax consequences, it should lapse 
within the statutory safe harbor of the greater of $5,000 or 5% of the value of trust 
property. Funding is therefore be limited to $5,000 in any year unless and until the 5% 
amount kicks in.
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Beneficiary Grantor Trusts
BDIT Trust

• A sale of property to a BDIT can leverage the contributed funds, typically by an 
installment sale where the trust assets comprise 10% of the purchase price and the 
installment sale note is 90%.

• This, a contribution of $5,000 can support a purpose of property worth $50,000, with a 
corresponding 9:1 leverage as the BDIT assets increase over time.
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Beneficiary Grantor Trusts
BDOT Trust

• A BDOT trust provides that the beneficiary has the power to withdraw all of the trust’s 
taxable income, including capital gains and other income allocable to principal. 

• In contrast to the BDIT, which grants the beneficiary a Corpus Withdrawal Power, the 
BDOT grants the beneficiary an Income Withdrawal Power. 

• Moreover, the beneficiary’s withdrawal power with respect to a BDIT expires forever if not 
exercised within the specified period, while the withdrawal power for a BDOT expires 
only with respect to that year’s income and then is renewed in the following year.
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Beneficiary Grantor Trusts
BDOT Trust

• A BDOT trust provides that the beneficiary has the power to withdraw all of the trust’s 
taxable income, including capital gains and other income allocable to principal. 

• In contrast to the BDIT, which grants the beneficiary a Corpus Withdrawal Power, the 
BDOT grants the beneficiary an Income Withdrawal Power. 

• Moreover, the beneficiary’s withdrawal power with respect to a BDIT expires forever if not 
exercised within the specified period, while the withdrawal power for a BDOT expires 
only with respect to that year’s income and then is renewed in the following year.
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Beneficiary Grantor Trusts
BDOT Trust

• It is generally recommended that the Income Withdrawal Power be exercisable year-
round to avoid the argument that the trust is a BDOT only during a limited period of time.

• However, any amount withdrawable by the beneficiary at their death would be includible 
in the beneficiary’s gross estate for estate tax purposes.
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Beneficiary Grantor Trusts
BDOT Trust

• Since a BDOT only grants the beneficiary a withdrawal power over taxable income, the 
funding of a BDOT can be much greater than $5,000, the initial limit for a BDIT. 

• Example:  Assume the BDOT provides that if the beneficiary fails to withdraw the taxable 
income in any year, such withdrawal right lapses.  So long as the lapse amount is within 
the $5,000 or 5% safe harbor, such lapse should not be considered a gift by 
thebeneficiary to the trust.  Thus, if the BDOT is funded with $1 million and generates 
taxable income of $50,000, the full withdrawal amount can lapse under the 5% prong of 
the “5 or 5” test, since 5% of $1 million is $50,000.
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Beneficiary Grantor Trusts
BDOT Trust

• In any year when taxable income is less than 5% of trust assets, the full withdrawal 
amount can lapse without gift tax consequences. 

• If taxable income exceeds 5% of trust assets, a full lapse would be treated as a gift of to 
the BDOT of the excess. 

• To avoid such a gift, the beneficiary can either withdraw the excess or the BDOT can 
provide a “hanging power” – all very familiar from drafting trusts with Crummey 
withdrawal powers.
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Recent Developments (continued)
• Text to come here, text to come here, text to come

• Text to come here, text to come here, text to come
here, text to come here, text to come here

• Text to come here, text to come here, text to come

• Text to come here, text to come here, text to come
here, text to come here, text to come here
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Thank you for attending our event.
We appreciate having you and hope you 
found it helpful and engaging.

If you are interested in continuing education credits, please email 
jay@josephdarbylaw.com to request a certificate.

Unless stated otherwise, all materials are copyright of Joseph Darby Law PC.
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Please join us for the networking and 
social event at the Boston College Club 
next door, 100 Federal Street, 36th Floor. 

If COVID taught us anything, it is 
that we should never miss out on 
the fun!
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Go to josephdarbylaw.com to learn about the firm and to book an appointment with Jay.

Connect with Jay on LinkedIn.

Joseph Darby Law PC  • 100 High Street, Suite 2601  • Boston, MA 02111

https://www.josephdarbylaw.com/
https://www.linkedin.com/in/joseph-b-darby-iii/?__s=1yj5nap65vm7483mtvzu
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A Curriculum for Lenders, Business Development 
Organizations, and TA Providers


