
 

1 
 

 
VIA EMAIL AND REGULAR MAIL 
 
June 29, 2021 
 
Erika C. Reigle and Milton Cahn  
Office of Associate Chief Counsel (Income Tax and Accounting)  
Int Department of the Treasury 
Internal Revenue Service 
1111 Constitution Avenue NW., Washington, DC 20224 
 
Re: Comments on Recent Guidance from the Department of Treasury (“Treasury”) and 
Internal Revenue Service (“IRS”) Regarding Opportunity Zones  
 
Dear Ms. Reigle and Mr. Cahn:  
 
On Aril 14, 2021, the United States Department of Treasury (“Treasury”) and the Internal Revenue 
Service (“IRS”) published a set of Proposed Regulations (the “Proposed Regulations”)1 under 
Code2 section 1400Z-2 that would allow certain foreign persons and certain foreign-owned 
partnerships that would otherwise be subject to FIRPTA Withholding3 to be exempted from such 
withholding when making an investment in a Qualified Opportunity Fund (“QOF”) and making 
the election provided by Code section 1400Z-2(a)(2).  In addition, the Proposed Regulations also 
contain guidance regarding the impact of Federally declared disasters on the so-called Working 
Capital Safe Harbor (“WCSH”)4 and provide flexibility to revise and amend the required written 
plan in response to such Federally declared disasters.  
 
The Treasury and IRS requested comments and suggestions from the public on these Proposed 
Regulations.  
 
This letter is being submitted by the students and one faculty instructor, Joseph B. Darby III, at the 
Boston University School of Law’s Graduate Tax Program, who are collectively participating in a 
full semester course on the Opportunity Zone tax incentives that is the first graduate-level tax 
course5 in the country to address exclusively the Code section 1400Z-2 tax incentives. The entire 

 
1 “Requirements for Certain Foreign Persons and Certain Foreign-Owned Partnerships Investing in Qualified 
Opportunity Funds and Flexibility for Working Capital Safe Harbor Plans,” Federal Register, Vol. 86, No. 70, 
Wednesday April 14, 2021, pp. 19585-19598. 
2 All references herein to “Code” mean the Internal Revenue Code of 1986, as amended. 
3 The disposition of a U.S. real property interest by a foreign person (the transferor) is subject to the Foreign 
Investment in Real Property Tax Act of 1980 (FIRPTA) income tax withholding. FIRPTA authorized the United 
States to tax foreign persons on dispositions of U.S. real property interests.  The Code imposes withholding 
requirements on payments or allocations of ECI to foreign persons.  See Code sections 1445, 1446(a), and 1446(f). 
4 The “Safe harbor for reasonable amount of working capital” and the specific requirements to qualify for the 
WCSH are set forth in Treas. Reg. § 1.1400Z2(d)- 1(d)(3)(v). 
5 The course is designated TX 970, entitled “No Gain, No Pain: Opportunity Zones, Like-Kind Exchanges and 
Qualified Small Business Stock.” It addresses Subchapter Z (Sections 1400Z-1 and -2) and also covers the 
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class has participated in the preparation and submission of this letter.6 The following are our 
comments and suggestions on how the Proposed Regulations can be best implemented in order to 
achieve the important policy objectives of the Opportunity Zone tax incentives. 
 

I. COMMENTS ON PROVISIONS ALLOWING FLEXIBILITY FOR 
WORKING CAPITAL SAFE HARBOR PLANS FOR BUSINESSES IN A 
FEDERALLY DECLARED DISASTER AREA. 

 
This Section I addresses the request made by the Treasury and IRS for comments on the 

proposed addition to §1.400Z2(d)–1(d)(3)(v)(D) which clarifies and defines how the twenty-four-
month extension of the WCSH will apply for federally declared disaster areas.  

 
The Proposed Regulations generally provide that the written plans that are a required 

element of the WCSH may be modified and even completely changed when a Qualified 
Opportunity Zone (“QOZ”) is located in a federally declared Disaster Area.  The Proposed 
Regulations further require businesses to maintain a record of any changes or modifications made 
to their written plans.   
 

A. Background 
 

1. Definition of “Working Capital Safe Harbor” in Final Regulations 
 

The final regulations (“Final Regulations”) issued on December 19, 20197 provide a 31-
month WCSH during which a Qualified Opportunity Zone Business (“QOZB”) can deploy cash 
investments received from a QOF or other eligible sources.  To qualify for the 31-month WCSH, 
investors need to satisfy three requirements:  
 

1) amounts are designated in writing for the development of a trade or business in a 
qualified opportunity zone (as defined in section 1400Z–1(a)), including when appropriate 
the acquisition, construction, and/or substantial improvement of tangible property in such 
a zone;8  
 
2) the plan includes a written schedule consistent with the ordinary start-up of a trade or 
business for the expenditure of the working capital assets, and such plan provides that the 
working capital assets must be spent within 31 months of the receipt by the business of the 
assets;9 and  

 
interaction of these provisions with Like-Kind Exchanges under Code section 1031 and sales of Qualified Small 
Business Stock under Code sections 1202 and 1045. 
6 The co-instructor for the course, Julie Hanlon-Bolton, has been expressly excluded from any and all discussions 
and drafting in connection with this letter. 
7 The Final Regulations were published in the Federal Register on January 13, 2020, 85 FR 1866.  Technical 
corrections and modifications were issued on April 1, 2020 and published in the Federal Register on April 6, 2021, 
85 FR 19082. 
8 Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(A). 
9 Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(B). 
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3) the working capital assets are actually used in a manner that is substantially consistent 
with the writing and written schedule described in paragraphs (d)(3)(v)(A) and (B) of this 
section.10   

 
Additionally, if consumption of the working capital assets is delayed by waiting for 

governmental action the application for which is complete, that delay does not cause a failure of 
paragraph Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(C).11 A QOZB is also allowed to string together 
subsequent or overlapping WCSHs for a maximum 62-month period.12 

 

2. Federally Declared Disasters. 
 

The Final Regulations provide an automatic extension of time of up to 24 months to the 
normal 31-month period for the WCSH in the event of a federally declared disaster.13  If a QOZB 
is located in a QOZ that is subject to a federally declared disaster as defined in Code section 
165(i)(5)(A)14 (a “Federal Disaster”), the QOZB can benefit from up to an additional 24 months 
in which to expend its working capital pursuant to the written plan, as long as it otherwise meets 
the requirements under Treas. Reg. §1.1400Z2(d)-1(d)(3)(v).15   
 

3. Covid-19 Pandemic 
 

On March 13, 2020, the President of the United States issued an emergency declaration in 
response to the Covid-19 pandemic.16  The President issued Major Disaster Declarations for all 50 
states, the District of Columbia and the five territories.   The entire country and its territories were 
declared to be in a Federal Disaster area beginning as of January 20, 2020.  Part IV of Notice 2020-
39 confirmed that QOZB’s holding working capital assets intended to be covered by the WCSH 
before December 31, 2020, could receive up to a 24-month extension.  However, Notice 2020-39 
does not provide any insight into whether a QOZB could modify its written plan in order to 
reasonably address the change of circumstances caused by the emergency.   
 

4. Proposed Amendment to Final Regulation  
 

The Proposed Regulations include clarification regarding the 24-month extension of the 
31-month working-capital safe harbor triggered by federally declared disasters.  The Final 
Regulations ostensibly required a QOZB utilizing the extension to make investments consistent 
with the pre-disaster plan.  The Proposed Regulations recognize that following the original plan 
may not be feasible, noting: “Although the final regulations provide a qualified opportunity zone 
business an additional 24 months to expend its working capital assets, the qualified opportunity 

 
10 Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(C). 
11 Treas. Reg. §1.1400Z2(d)-1(d)(5)(iv)(C). 
12 Treas. Reg. §1.1400Z2(d)-1(d)(5)(v)(E). 
13 Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(D). 
14 Code.section 165(i)(5)(A) provides “any disaster subsequently determined by the President of the United States to 
warrant assistance by the Federal Government under the Robert T. Stafford Disaster Relief and Emergency Assistance 
Act.” 
15 Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(D). 
16 I.R.S. Notice 2020-39. 
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zone business must do so in a manner substantially consistent with the original, pre-disaster written 
designation in which the amount of working capital assets subject to the safe harbor are designated 
and according to the original, pre-disaster written schedule for expending such amounts. … the 
post-disaster environment facing the qualified opportunity zone business may render the original 
plan suboptimal or even infeasible.”17  Accordingly, taxpayers may develop a new written plan to 
deploy capital so long as they do so within 120 days of the close of the incident period applicable 
to the disaster.18   

Specifically, the Proposed Regulations would add the following three new sentences at the 
end of Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(D): 
 

For purposes of the preceding sentence, meeting the requirements of paragraph (d)(3)(v) 
of this section may be determined by reference either to the original amount of working 
capital assets designated in writing under paragraph (d)(3)(v)(A) of this section and 
reasonable written schedule under paragraph (d)(3)(v)(B) of this section or to a new or 
revised written designation and written schedule that satisfy the requirements of paragraph 
(d)(3)(v)(A) and (B) of this section, respectively. A new or revised written designation of 
the amount of working capital assets and reasonable written schedule for expending that 
amount may be used only if adopted not later than 120 days after the close of the incident 
period,19 as defined in 44 CFR 206.32(f), with respect to that disaster. In determining 
whether a new or revised schedule satisfies the requirements of paragraph (d)(3)(v)(B) of 
this section, the planned completion of spending must take into account the up-to-31 month 
period originally allowed under paragraph (d)(3)(v)(B) of this section, plus the up to-24 
additional months provided in this paragraph (d)(3)(v)(D). 
 

The Proposed Regulations explain that the purpose of these additional sentences is to provide 
clarity and flexibility for QOZBs to revise or replace their written plans in the event of a Federal 
Disaster.20   
 

The Proposed Regulations also imposes a related recordkeeping requirement.  A QOZB 
that changes its written plan must keep a copy of the new plan and any modifications and provide 
these records to the IRS upon request.    

 
B. Recommendations  

 
1. We agree with and strongly endorse the general objectives of the Proposed 

Regulations to provide clear authority for a QOZB to modify its written 
plan due to the change in economic and business circumstances caused by 
a Federal Disaster.  However, the persuasive logic expressed by Treasury 
in support of this change makes it abundantly clear that this authority to 

 
17 Federal Register, Vol. 86, No. 70, Wednesday April 14, 2021, pp. 19590. 
18 Id.   
19 As the COVID-19 pandemic is ongoing, the “incident period” has yet to close. 
20 Federal Register, Vol. 86, No. 70, Wednesday April 14, 2021, see pp. 19590 and 19591. 
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revise the written plan should not be limited solely to a Federal Disaster.  
The Treasury should use this opportunity to address more broadly the fact 
that economic and business circumstances can change in ways that have 
a major impact on a QOZB’s written plan without rising to the level of a 
Federal Disaster.  Accordingly, we recommend adopting a position that a 
WCSH written plan should be eligible to be revised or replaced whenever 
there is a legitimate material change of business or economic 
circumstance, rather than limiting authority to makes such revisions solely 
to a change of circumstance caused by a Federal Disaster.   

 
 

2. Consistent with Recommendation 1, we further recommend that the 
modification of a WCSH written plan during or within 120 days of the 
end of a Federal Disaster should be presumed due to a legitimate change 
of economic or business circumstance.  However, a Federal Disaster 
would not be the only basis for a taxpayer to claim that it had modified its 
WCSH written plan due to a legitimate change of economic or business 
circumstance. 
 

3. We agree and endorse Treasury’s proposal that QOZBs keep records of 
any modifications to their written plans and provide these records to the 
IRS upon request.  The objective is to make revisions and modifications 
more broadly permissible, but also to assure transparency and integrity in 
the modification process.   

 
4. We recommend that where governmental action has frustrated the 

expenditure of working capital assets pursuant to a WCSH plan, QOZBs 
should receive an automatic extension to their WCSH period equaling the 
amount of time lost due to the government delay and be permitted to 
revise their WCSH written plans accordingly. 

 
C. Explanation  

 
1. A WCSH written plan should be allowed to be revised or replaced as 

necessary based on a legitimate change of economic or business 
circumstance, rather than limiting such permitted revisions to a Federal 
Disaster.   

 
The Proposed Regulations address a specific problem caused by the Covid-19 pandemic:  

many QOZBs could no longer follow their WCSH written plan created before the pandemic, 
especially after governmental action forced many businesses to shut down entirely for months. 
These unforeseen and monumental changes adversely affected almost all businesses, including 
many new QOZBs.  Acknowledging this unanticipated situation, the Proposed Regulations 
provide the ability for a QOZB to revise or even replace its written plan and remain in compliance 
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with the statute and regulations, so long as the QOZB adopts its revised written plan within 120 
days of the end of a Federal Disaster.  However, the QOZB remains subject to the original 31-
month WCSH period, extended by up to an additional 24 months due to the Federal Disaster. 

 
The Proposed Regulations offer tremendous and needed flexibility to QOZBs in addressing 

the specific problems caused by the Covid-19 pandemic. For example, a QOZB operating a 
restaurant business in a QOZ may pivot from indoor dining to take-out or outdoor dining – or 
abandon the restaurant concept altogether.  A QOZB operating a gym may no longer need to 
purchase weight racks and treadmills after the business landscape shifted to zoom training sessions 
or outdoor aerobics classes.  Whether a service business or an essential business, almost every 
QOZB experienced significant challenges that prevented them from spending money or 
developing businesses consistent with their original WCSH written plan.  The Proposed 
Regulations would now permit these QOZBs affected by the Covid-19 pandemic to revise their 
written plans without losing the protection of the WCSH.  

. 
The concern we have with the Proposed Regulations is that they do not go far enough in 

providing necessary and appropriate flexibility for written plans. The Covid-19 pandemic 
highlighted and starkly revealed how business circumstances can change.  Recently we have also 
seen how other types of economic or business disasters significantly impact businesses.  For 
example, in March 2021, the accident in the Suez Canal with the ship Ever Given caused wide-
ranging delays and affected nearly thirty percent of global shipping for weeks.21  A cyber-attack 
on the largest U.S. fuel pipeline caused a temporary gasoline shortage in the South and Mid-
Atlantic states at the beginning of May 2021.22 Businesses are also currently experiencing a chip 
shortage that could last for several years.23 Additionally, as we emerge from a post-pandemic 
world, prices are rising on everything from steel to fuel, to corn, to sunflower oil.24  Over the last 
year, lumber prices have tripled.25   

 
The above examples are just a few of the many challenges facing the economy in the 

present and the future. Economic or business disruptions occur all the time without rising to the 
level of a Federal Disaster.  The Proposed Regulations acknowledge that the Covid-19 pandemic, 
a Federal Disaster, made it impossible for most QOZBs to follow their written plans.  None of the 
examples described above will result in a Federal Disaster; however, each represents a change in 

 
21 CNN “In Pictures:  Container Ship Freed In Suez Canal” (March 29, 2021) 
(https://www.cnn.com/2021/03/26/world/gallery/suez-canal-stuck-ship/index.html). 
22 The Wall Street Journal “Colonial Pipeline Shutdown:  Is There A Gas Shortage and When Will the Pipeline Be 
Fixed?” (May 13, 2021) (https://www.wsj.com/articles/colonial-pipeline-cyberattack-hack-
11620668583?mod=series_pipeline). 
23 Reuters “Intel Reiterates Chip Supply Shortages Could Last Several Years” (May 30, 2021). 
(https://www.reuters.com/technology/intel-reiterates-chip-supply-shortages-could-last-several-years-2021-05-31/) 
24 CNN Business “The Perfect Storm Making Everything You Need More Expensive” (June 9, 2021). 
https://www.cnn.com/2021/06/09/business/rising-prices-inventories-post-pandemic/index.html. 
25 Boston Agent Magazine “Lumber prices triple, raising home prices by $36,000” (May 6, 2021). 
https://bostonagentmagazine.com/2021/05/06/lumber-prices-triple-raising-home-prices-by-36000/. 
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economic of business circumstance that could make it nearly impossible for a particular QOZB to 
follow its original written plan. 

 
Therefore, we recommend that the Proposed Regulations permit a QOZB to amend or 

completely change its written plan based on a legitimate change of business or economic 
circumstance and still qualify as complying with the requirements for a 31-month WCSH.26  A 
legitimate change of business or economic circumstance is an unforeseen event, documented by 
the taxpayer in its written records, that renders a QOZB’s existing WCSH written plan impractical 
or economically less advantageous than the revised plan. Change of business or economic 
circumstance, for example, might include a bank withdrawing its commitment for a loan or when 
economic changes that make compliance with a current written plan unfeasible, such as if a QOZB 
planned on using wood in a construction project and, due to steep increases in wood prices, it now 
needs to revamp the design or function of the entire project.  A change of circumstances would 
also include a government permitting delay that requires a QOZB to alter its written plan and 
deployment of capital. 
 

Applying our recommendation ensures QOZBs are allowed to adapt to an ever-changing 
business environment but remain prohibited from modifying a WCSH written plan without a 
legitimate change of business or economic circumstance.  For example, it would be inappropriate 
for a QOZB to modify its WCSH written plan solely for a tax avoidance reason.  Additionally, 
regardless of the modification to the WCSH written plan, the maximum WCSH period would 
remain 31 months, with an additional 24 months available only if the QOZB falls in a Federal 
Disaster area.  

 
However, requiring a QOZB to follow an economically outdated WCSH written plan hurts 

the business and the community. When drafting an original business plan, there are often 
considerations given to market analysis, the service or product line offered to customers, and a 
detailed marketing strategy. Still, adjustments must be made to an original business plan in 
response to new competition, to adapt to customer feedback, or to expand in ways not considered 
in the original business plan.  Thus, allowing a QOZB to revise its written plan to address a 
legitimate change of economic or business circumstances will give QOZBs the necessary and 
indeed critical flexibility to navigate the challenges and changes in the world; and to ultimately 
achieve the legislation’s goals of creating successful, impactful businesses in QOZs that create 
quality jobs and spur economic development to help achieve a better the quality of life for everyone 
in the community. 

 
2. The language of the Proposed Regulations should be revised to create a 

presumption, rather than a requirement, related to when a QOZB modifies 
its WCSH written plan within 120 days of the end of a Federally declared 
emergency. 
 

 
26 For avoidance of doubt, we are not advocating adding an additional 24 months to the WCSH period, but merely 
modify and clarify Treasury’s original conception of how the written plan should be understood and implemented. 
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The Proposed Regulations’ stated purpose is to “provide added clarity for qualified 
opportunity zone businesses to create or modify existing written plans to expend working capital 
in the event of a federally declared disaster.”27   Furthermore, the Proposed Regulations state that 
the addition of three new sentences at the end of 1.1400Z2(d)-1(d)3(v)(D) will “provide flexibility 
for qualified opportunity zone businesses to revise or replace the original written designation and 
written plan, provided that the remaining working capital assets are expended within the original 
regulatory required 31-month period, increased by the 24 additional months provided in response 
to the Federally declared disaster.”28  However, we believe that the proposed second sentence in 
the three-sentence addition, as worded, does not achieve its intended result. 
 

The second proposed sentence reads: “A new or revised written designation of the amount 
of working capital assets and reasonable written schedule for expending that amount may be used 
only if adopted not later than 120 days after the close of the incident period, as defined in 44 CFR 
206.32(f)” (emphasis added).   

 
We believe an ironclad rule that modifications of the written plan must be made within 120 

days following the end of the Federal Disaster period is arbitrary and unforgiving.  We believe that 
if changing a written plan is based on a legitimate change of business or economic circumstance, 
a QOZB should be allowed to make necessary changes even if more than 120 days have passed 
since the end of Federal Disaster period.  Furthermore, the existing proposed language creates a 
presumption that, absent a Federal Disaster, a QOZB may never change its written plan by even a 
comma and still retain the protection of the WCSH, even when such modification is based upon a 
legitimate change of business or economic circumstance, or in the case of governmental delay.  
Our First Recommendation sets forth out strong believe that a written plan must necessarily be 
flexible and response to real world changes in circumstance, and so the second sentence above 
needs to be correspondingly flexible. 
 

For these reasons, we suggest that the proposed language of second sentence be changed 
as follows: 
 

“A new or revised written designation of the amount of working capital assets and 
reasonable written schedule for expending that amount may be used only shall be allowed 
only when based upon a legitimate change of business or economic circumstance, with 
a presumption that such circumstance exists if adopted not later than 120 days after the 
close of the incident period (if applicable) as defined in 44 CFR 206.32(f).”   

 

This suggested edit assures that changes made to a WCSH written plan will be respected if 
made no later than 120 days after the end of a Federal Disaster period. At the same time, it will 
leave open the possibility that changes made after that 120-day period can be shown to meet the 
applicable standard, which we respectfully suggest should be whether it is based on a legitimate 
change of business or economic circumstance as a result of the Federal Disaster.  Also, it would 
coordinate successfully with our First Recommendation, which is that a QOZB should be allowed 

 
27 Federal Register, Vol. 86, No. 70, Wednesday, April 14, 2021, see pp. 19591. 
28 Federal Register, Vol. 86, No. 70, Wednesday, April 14, 2021, see pp. 19590. 
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to revise its written plan based on a legitimate change of business or economic circumstance that, 
as we discuss below in our Third Recommendation, is then fully documented and provided to the 
IRS upon request.   

 

3. QOZBs keep records of any modifications to their working plans and 
provide these records to the IRS upon request.   

 

The Proposed Regulations state that the IRS will not create a new form for changes to a 
working plan.29  Instead, a QOZB must keep a copy of its WCSH written plan, including any 
revisions or new plans, and provide these records to the IRS upon request.30  We wholeheartedly 
agree with this approach to record-keeping, as the proposed approach is sensible and easy to 
follow.  It is also consistent with our suggestion that the IRS adopt a more flexible approach to 
modifications of a written plan by allowing modifications based on a legitimate change of 
economic or business circumstance, which we recommend would likewise need to be fully 
documented.  Thus, taxpayers should be required to maintain and disclose to the IRS upon request 
all modifications and changes made to the written plan, including the economic or business 
justifications for such modifications and changes. 

 
4. Where governmental action has frustrated the expenditure of working 

capital assets pursuant to a WCSH plan, QOZBs should receive an 
automatic extension to their WCSH period equaling the amount of time 
caused by the government delay and be permitted to revise their WCSH 
written plans.   

 
Because the Proposed Regulations are already revisiting the extension rules, we suggest 

the Proposed Regulations add further clarity and provide that when delays caused by governmental 
action prevent a QOZB from spending working capital, an equivalent period of time should be 
added to the normal WCSH 31-month period.  
 

The preamble to the Final Regulations provides: “In general, the Final Regulations make 
clear that, if a governmental permitting delay has caused the delay of a project covered by the 31-
month WCSH, and no other action could be taken to improve the tangible property or complete 
the project during the permitting process, then the 31-month WCSH will be tolled for a duration 
equal to the permitting delay.”  However, this explicit language never made it into the Final 
Regulations. Instead, Treas. Reg. §1.1400Z2(d)-1(d)(3)(v)(C) provides: “If consumption of the 
working capital assets is delayed by waiting for governmental action the application for which is 

 
29 Federal Register, Vol. 86, No. 70, Wednesday, April 14, 2021, pp 19591. “Proposed 1.400Z2(d)-1(d)(3)(v)(D) 
imposes an additional information collection requirement in the form of recordkeeping. The creation of, or 
modification of, existing written schedules as required under proposed 1.1400Z2(d)-1(d)(V(D) will be performed by 
qualified opportunity zone businesses that want to receive an additional 24 months to expend their working capital 
assets, under the extension of time permitted by proposed 1.1400Z2(d)-1(d)(3)(v)(D). This recordkeeping requirement 
will not be conducted using a new or existing IRS form. Such businesses must maintain, as part of their records, a 
copy of the written working plan including any modifications to the plan and provide these records to the IRS upon 
its request.”   
30 Id.  
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complete, that delay does not cause a failure of this paragraph Treas. Reg. §1.1400Z2(d)-
1(d)(3)(v)(C).”  We believe this expresses the intention to extend the WCSH period by the delay 
period, but we respectfully suggest that this intention be explicitly stated as an addition to the 
normal WCSH period.   
 
 

II. RESPONSE TO TREASURY AND IRS REQUEST FOR COMMENTS ON THE 
PROPOSED REGULATIONS FOR FOREIGN INVESTORS. 

 

This Section II addresses the request by Treasury and IRS for comments on the Proposed 
Regulations allowing foreign investors to use an eligibility certificate as a basis for reducing or 
eliminating withholding under Code sections 1445, 1446(a), or 1446(f) on transactions generating 
gains eligible for the deferral election under Code section 1400Z– 2(b).31 
 

A. Background 
 

1. Problems Faced by Foreign Investors Looking to Invest Eligible Gains into a 
QOF 

 

In order to make an investment of eligible gain into a QOF and qualify for the available 
tax incentives, eligible taxpayers are required to invest within 180 days from the date of the sale 
or exchange that gave rise to such gain.32  A nonresident alien individual or a foreign entity 
generally may make a deferral election with respect to an item of capital gain that is effectively 
connected with a U.S. trade or business, because this gain otherwise is subject to Federal income 
tax.33  Foreign persons are generally subject to U.S. income tax on amounts that are effectively 
connected with the conduct of a trade or business within the United States (ECI).34 A foreign 
person that directly or indirectly is engaged in a trade or business in the United States must file a 
U.S. income tax return and pay any tax due.35  To ensure the collection of tax, in certain 
circumstances, the Code imposes withholding requirements on payments or allocations of ECI to 
foreign persons under Code sections 1445, 1446(a), and 1446(f).36  
 

Section 1445(a) requires a transferee to withhold tax on a disposition of a United States 
real property interest (as defined in section 897(c)) (U.S. real property interest) by a foreign person. 
Generally, the transferee must withhold 15 percent of the amount realized and deposit the tax with 
the IRS within 20 days of the transfer.37  Certain exceptions and reductions to the rate of 
withholding can apply, including by the foreign person obtaining a withholding certificate from 
the IRS to reduce or eliminate the amount required to be withheld on the transfer.38  

 
31 Federal Register, Vol. 86, No. 70, Wednesday April 14, 2021, see pp. 19587 and 19590. 
32 §1400Z–2(a)(1)(A), §1400Z–2(a)(1)(B).  
33 Federal Register, Vol. 86, No. 70, Wednesday April 14, 2021, see pp. 19586. 
34 Id. 
35 Id.  
36 Id. at 19587 
37 Id. 
38 Id. 
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Section 1445(e)(1) requires a domestic partnership, trust, or estate that disposes of a United 
States real property interest to withhold on any portion of the gain that is allocable to a foreign 
partner or beneficiary.39  The rate of withholding is the highest rate of tax in effect under section 
11(b) (currently 21 percent). 40 

 
Section 1445(e)(2) requires a foreign corporation that recognizes gain on the distribution 

of a United States real property interest to withhold on the gain at the highest rate of tax in effect 
under section 11(b).41  
 

Section 1445(e)(3) requires a domestic corporation that is or has been a United States real 
property holding corporation to withhold 15 percent of a distribution to a nonresident alien or 
foreign corporation.42 

 
Section 1445(e)(6) requires a qualified investment entity to withhold at the highest rate of 

tax specified in section 11(b) on the amount of the distribution that is treated as gain from the sale 
or exchange of a United States real property interest.43  
 

Section 1446(a) generally requires a partnership to withhold tax on effectively connected 
taxable income as determined under § 1.1446–2 (ECTI) allocable to a foreign partner, with limited 
adjustments, regardless of whether the income is distributed to the partner (section 1446(a) tax).44 
A partnership must generally withhold section 1446(a) tax on a foreign partner’s allocable share 
of ECTI at the highest rate of tax specified in section 1 (for a foreign partner other than a 
corporation) or section 11(b) (for a foreign partner that is a corporation).45 The partnership may 
consider certain partner-level deductions and losses as a reduction to the ECTI on which it must 
withhold section 1446(a) tax.46 
 

Section 1446(f) requires withholding under certain circumstances in connection with a 
disposition of a partnership interest.47 Specifically, if, on a disposition (which can include a 
distribution from a partnership to a partner in appropriate circumstances) of a partnership interest, 
section 864(c)(8) treats any portion of a foreign partner’s gain as effectively connected gain, 
section 1446(f) requires the transferee to withhold tax equal to 10 percent of the amount realized, 
unless an exemption or reduced rate of withholding applies.48 The transferee must deposit the tax 
with the IRS within 20 days of the transfer.49 For purposes of section 1446(f), a transferor may in 

 
39 Id. 
40 Id.  
41 Federal Register, Vol. 86, No. 70, Wednesday April 14, 2021, see pp. 19587. 
42 Id. 
43 Id. 
44 Id. 
45 Id. 
46 Tres. Reg. § 1.1446–6. 
47 Federal Register, Vol. 86, No. 70, Wednesday April 14, 2021, see pp. 19587. 
48 Id. 
49 Id. 
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certain cases certify to the transferee that the transfer is not subject to withholding or otherwise 
qualifies for an exception to withholding or an adjustment to the amount required to be withheld.50 
 

The amount of withholding under these provisions is intended to serve as a proxy for the 
foreign person’s U.S. tax liability and may not match the actual amount of tax due.51 The amount 
withheld may be claimed as a credit against the amount of tax due and shown on the foreign 
person’s tax return.52 

 
Comments on the May 2019 Proposed Regulations requested relief from withholding under 

Code sections 1445, 1446(a), or 1446(f) on transactions when gain from those transactions was 
deferred under §1400Z–2.53 The comments noted that withholding may reduce the amount of funds 
available to the foreign person to invest in the QOF within the 180-day investment period.54 Even 
though the foreign person may later obtain a refund of the amount withheld, there may be a 
temporary lack of liquidity that could prevent investors from investing eligible gains into a QOF.55 

 

2. Proposed Regulations for Foreign Investors Looking to Invest Eligible 
Gains into a QOF 

 

The Proposed Regulations acknowledge at the outset that the existing section 1400Z-2 
regulations do not coordinate the deferral election with the Foreign Investment in Real Property 
Tax Act of 1980 (FIRPTA) Withholding requirements and that, since withholding will not serve 
its intended purpose, further coordination is needed.  The Proposed Regulations provide that 
“security-required persons” (certain foreign persons and certain foreign-owned partnerships) 
investing gain that is “security-required gain” (generally gain from a transfer subject to FIRPTA 
Withholding) may not make a deferral election unless they obtain an “eligibility certificate” with 
respect to that gain.  At the same time, the Proposed Regulations eliminate or reduce FIRPTA 
Withholding on security-required persons that obtain an eligibility certificate and provide security 
to the IRS before the transaction giving rise to the gain.  This allows immediate withholding relief 
so that foreign persons have funds available to invest the entire amount of eligible gain into a 
QOF.  A security-required person that does not obtain an eligibility certificate before the applicable 
transfer must comply with the withholding requirements and, in addition, must still obtain an 
eligibility certificate afterward by the date on which the gain deferral election is filed.56 
 

The Proposed Regulations provide that a taxpayer that is a security-required person may 
not make a deferral election under §1400Z–2(a) with respect to part or all of a security-required 
gain from a covered transfer unless the taxpayer obtains an eligibility certificate from the IRS with 
respect to such security-required gain by the date on which the deferral election is filed with the 

 
50 Id. 
51 Id. 
52 Id. at 19586-19587. 
53 Federal Register, Vol. 86, No. 70, Wednesday April 14, 2021, see pp. 19590. 
54 Id. 
55 Id. 
56 Proposed Regulations § 1.140Z2(a)-1(a)(3). 
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IRS.57 The eligibility certificate must specify the permitted deferral amount, and the taxpayer may 
not make a deferral election with respect to the security-required gain in an amount that exceeds 
the permitted deferral amount.58 To obtain an eligibility certificate for any security-required gain, 
a security-required person must submit an application to the IRS.59 The application must generally 
include the following: (i) Certain information about the security-required person and the covered 
transfer; (ii) an agreement for the deferral of tax and provision of security (Deferral Agreement); 
(iii) an agreement with a U.S. agent (as defined in proposed § 1.1400Z2(a)–2(d)(4)(ii)(D)); and 
(iv) acceptable security that secures the amount of security-required gain for which the eligibility 
certificate is being obtained.60 The application includes the requirement that the applicant must  
provide a U.S. taxpayer identification number.61   

 
Additionally, the Deferral Agreement will require the security-required person to do the 

following: (i) timely file a federal income tax return and pay any tax liability due on the deferred 
gain when required; (ii) report any gain in accordance with the regulations under Code Section 
1400Z-2; (iii) provide security to the IRS with respect to any tax liability due on deferred gain; 
and (iv) appoint a U.S. person to act as the security-required person’s limited agent for certain 
purposes specified in the Deferral Agreement.62 The Deferral Agreement must conform to a 
template to be published in the Internal Revenue Bulletin.63 
 

B. Recommendations 
 

1. We recommend that foreign persons and foreign partnerships seeking to 
make an opportunity zone investment be allowed elect to place an 
amount equal to FIRPTA Withholding in escrow with a “Qualified 
Intermediary” rather than requiring an Eligibility Certificate and 
Deferral Agreement on the closing date of the transaction generating the 
applicable gain. 

2. We recommend that the Treasury’s revenues would be protected if the 
Eligibility Certificate and Deferral Agreement are delivered to the 
Qualified Intermediary before the end of the applicable 180-period as a 
condition for releasing the funds from the escrow for investment in a 
QOF. 

3. We recommend that if the taxpayer is unable to deliver the Eligibility 
Certificate and Deferral Agreement within the 180-day investment 
period, then the Qualified Intermediary will pay over the amounts held 
in the escrow to the Treasury as FIRPTA Withholding on the applicable 
transaction.  

 

 
57 Id. 
58 Id.  
59 Proposed § 1.1400Z2(a)–2(d)(2). 
60 Proposed § 1.1400Z2(a)–2(d)(3). 
61 Proposed § 1.1400Z2(a)–2(d)(3)(ii). 
62 Proposed § 1.1400Z2(a)–2(d)(4)(ii) 
63 Proposed § 1.1400Z2(a)–2(d)(4)(i). 
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C. Explanation 
 

1. We recommend that foreign persons and foreign partnerships be allowed, as an 
alternative, the ability to have the withholding agent place an amount equal to 
FIRPTA Withholding with a Qualified Intermediary rather than requiring the 
taxpayer to obtain an Eligibility Certificate and Deferral Agreement by the 
closing date of the gain-generating transaction.  

2. The Treasury’s revenues would be protected if the Eligibility Certificate and 
Deferral Agreement are delivered to the Qualified Intermediary before the end 
of the applicable 180-period as a condition for releasing the funds from the 
escrow for investment into a QOF. 

3. We recommend that if the taxpayer is unable to deliver the Eligibility 
Certificate and Deferral Agreement within the 180-day QOF investment 
period, then the Qualified Intermediary will be directed to pay over the 
FIRPTA Withholding amounts held in the escrow to the Treasury.  

 
 

The Treasury and IRS have proposed a mechanism that, if implemented in a practical and 
workable manner, will allow foreign persons and foreign-owned partnerships to invest in QOFs 
and to avoid the FIRPTA Withholding regime by providing timely requests for Eligibility 
Certificates and then posting adequate collateral under a Deferral Agreement.  

 
That said, the procedures set forth in the Proposed Regulations are very detailed and 

cumbersome and represent, in the end, an understandably strong desire on the part of Treasury to 
collect taxes that will eventually come due – i.e., the same goals and motivations that inspired the 
FIRPTA Withholding requirements in the first place.  

 
Our concern is that the proposed mechanism set forth in the Proposed Regulations may not 

be as successful as Treasury hopes because it places too great a burden on foreign persons and 
foreign-owned partnerships prior to the actual closing of a transaction that may close and generate 
gain – or may not close at all.  
 

Specifically, requiring foreign persons and foreign-owned partnerships to obtain Eligibility 
Certificates and related security prior to closing the transaction giving rise to the gain does not 
conform with business realities. In particular, obtaining acceptable security is neither cheap, nor 
revokable, and the documentation burden requires foreign persons and foreign-owned partnerships 
to incur substantial additional costs prior to closing a transaction that might not close at all. The 
Proposed Regulations are adding another full set of paperwork that must be completed during the 
already complex due diligence and pre-closing process of a typical business transaction. These 
factors will likely cause foreign persons and foreign-owned partnerships not to utilize this 
procedure at all, and thus will tend to discourage opportunity zone investments by this group of 
taxpayers.  
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Therefore, we propose an alternative or complementary procedure that we believe strikes 
a better balance between fairness to foreign taxpayers and protection of the collection interests of 
the Treasury and IRS.  Rather than requiring foreign taxpayers to obtain Eligibility Certificates 
and acceptable security prior to closing the gain-generating transaction, we propose that foreign 
taxpayers instead should be allowed to have their FIRPTA Withholding amount be paid over by 
the withholding agent and held by a Qualified Intermediary (i.e., a party that is engaged in the 
business of servicing as a “qualified intermediary” for purposes of deferred like-kind exchanges 
under Code Section 1031) (a “QI”).   

 
Upon closing the applicable business or investment transaction, the foreign person would 

then have 180-days to pursue the Eligibility Certificate and Deferral Agreement and other 
paperwork that Treasury and the IRS requires.  The QI would hold the applicable funds in escrow, 
and, upon receipt of the Eligibility Certificate and Deferral Agreement, would invest the FIRPTA 
Withholding amount into a QOF designated by the applicable taxpayer within 180 days or, failing 
performance of these documentation and security requirements and the identification of the QOF 
investment, the QI would pay the IRS the applicable FIRPTA Withholding tax.  

 
To ensure the IRS will be able to collect the tax when eligible gains are realized, the QI 

will hold the foreign taxpayers QOF equity until the foreign taxpayer obtains an Eligibility 
Certificates and acceptable security, allowing the Qualified Intermediary to release the equity. The 
foreign taxpayer can still be listed on the books and records of the QOF as the investor of record 
and receive any distributions from the QOF. However, the foreign investor will be unable to sell 
their equity or release it from the Qualified Intermediary until the Eligibility Certificates and 
acceptable security are obtained.  
 

The QI concept has been widely accepted and utilized in the 1031 exchanges for over thirty 
years to accomplish almost exactly the same function as is needed in the present situation:  A party 
is being identified to hold in escrow funds that need to be reinvested within a 180-day period.  
According to Treas. Reg. § 1.1031(k)-1(g)(4)(iii), a Qualified Intermediary is a person who (A) Is 
not the taxpayer or a  disqualified person (as defined in in paragraph (k) of this section), and 
(B) Enters into a written agreement with the taxpayer (the “exchange agreement”) and, as required 
by the exchange agreement, acquires the relinquished property from the taxpayer, transfers the 
relinquished property, acquires the replacement property and transfers the replacement property to 
the taxpayer.64 

 
The Treasury and IRS can incorporate the concepts and indeed much of the language from 

the applicable Code section 1031 regulations to provide the definition of QI in the context of 
foreign taxpayers who make opportunity zone investments. There are many individuals and 
businesses that serve as QIs who have extensive experience with escrow transactions and working 
with tax compliance.  
 

 
64 Treas. Reg. § 1.1031(k)-1(g)(4)(iii). 
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Our recommendation would allow foreign taxpayers up to 180 days in which to pursue the 
Eligibility Certificate and Deferral Agreement while fully protecting the collection interests of the 
Treasury and IRS. Foreign taxpayers will be able to transact as normal, without having to obtain 
an Eligibility Certificate and deferral agreement prior to the closing of the transaction.  Having a 
Qualified Intermediary hold FIRPTA Withholding amount in escrow until an Eligibility 
Certificates and acceptable security are obtained will more likely encourage foreign taxpayers to 
make opportunity zone investments, as their equity from the underlying sale remains available for 
investment into a QOF.  And if the taxpayer fails to obtain the requisite documentation, then the 
FIRPTA Withholding amount can be remitted by the QI to the IRS no later than the end of the 
applicable 180-day period.   

 
We again comment the Department of Treasury and the Internal Revenue Service for the 

excellent overall guidance provided in the latest Proposed Regulations under Section 1400Z-2, and 
we hope these comments can be helpful in formulating and publishing final regulations. 
 

Yours very truly, 

 
Professor Joseph B. Darby III 

Boston University School of Law 
Graduate Tax Program 

Direct Dial: (617) 719-1534 
Jay@JosephDarbylaw.com 

 


